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WICHITA AIRPORT AUTHORITY
DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM
Objectives /Policy Statement (Section 26.1, 26.23)

The Wichita Airport Authority (WAA) has established a Disadvantaged Business Enterprise
(DBE) Program applicable to Wichita Mid-Continent (ICT) and Colonel James Jabara (AAO)
Airports in accordance with regulations of the U.S. Department of Transportation (DOT), 49
CFR Part 26. The WAA has received Federal financial assistance from the U.S. Department of
Transportation, and as a condition of receiving this assistance, the WAA has signed an
assurance that it will comply with 49 CFR Part 26.

It is the policy of the WAA to ensure that DBEs, as defined in Part 26, have an equal opportunity
to receive and participate in federal DOT-assisted contracts. It is also our policy:

1. To ensure nondiscrimination in the award and administration of DOT-assisted contracts;
To create a level playing field on which DBEs can compete fairly for DOT-assisted
contracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4, To ensure that only firms that fully meet 48 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

5. To help remove barriers to the participation of DBEs in DOT-assisted contracts; and

6. To assist the development of firms that can compete successfully in the market place
outside the DBE Program.

7. To provide appropriate flexibdity to recipients of Federal financial assistance in
establishing and providing opportunities for DBE's.

The WAA’s Capital Program Administrator is designated as the DBE Liaison Officer. In that
capacity, the DBE Liaison Cfficer is responsible for implementing all aspects of the DBE
Program. Implementation of the DBE Program is accorded the same priority as compliance with
all other legal obligations incurred by the WAA in its financial assistance agreements with the
Department of Transportation.

The WAA has disseminated this policy statement to the WAA Advisory Board and has also
made this policy statement available on the website, www flywichita.com to members of the
business community that perform or are interested in performing work on WAA contracts
assisted with DOT funding. This statement is published periodically in the Wichita Eagle daily
newspaper. (Revised 7-25-2014)
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SUBPART A - GENERAL REQUIREMENTS

Objectives (Section 26.1)
The objectives are found in the policy statement on the first page of this DBE Program.

Applicability (Section 26.3)
The WAA is the recipient of federal airport funds authorized by 42 U.S.C. 47101, ef seq.

Definitions of Terms {Section 26.5)
The WAA has adopted the definitions contained in 49 CFR Section 26 for this Program.

Non-discrimination Requirements (Section 26.7)

WAA will never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any
contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin. In
administering its DBE Program, the WAA will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE Program with respect to
individuals of a particular race, color, sex, or national origin.

Record Keeping Requirements (Section 26.11)

Reporting to DOT; 26.11 (b). The WAA will report DBE participation to DOT annually on DOT
Uniform Report of DBE Commitments/Awards and Payments, as modified for use by FAA
recipients through the DOORS (DBE Office Online Reporting System) program.

Bidders List: 26.11(c)

The WAA will create and maintain a vendors list, consisting of information about all DBE and
non-DBE firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is
to allow use of the bidders’ list approach to calculating overall goals. The vendors list will
include the name, address, DBE/non-DBE status, DBE certification date and annual gross
receipts of firms.

This information will be collected through the City of Wichita Finance Department Vendor
Registration process.

Federal Financial Assistance Agreement Assurance (Section 26.13)
WAA as owner and operator of Wichita Mid-Continent Airport and Colonel James Jabara Airport

has signed the following grant assurances, applicable to all DOT-assisted contracts and their
administration:




Assurance 26.13(a)

This language shali appear verbatim in contracts or agreements with contractors and
subcontractors.

The WAA shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of any DOT-assisted contract or in the administration of its DBE
Program or the requirements of 49 CFR Part 26. The WAA shall take all necessary and
reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the award and
administration of DOT-assisted contracts. The DBE Program, as required by 49 CFR
Part 26 and as approved by DOT, is incorporated by reference in this Agreement.
Implementation of this DBE Program is a legal obligation and failure to carry out its
terms shall be treated as a violation of this agreement. Upon notification to the WAA of
its failure to carry out its approved DBE Program, the Department may impose sanctions
as provided for under part 26 and may, in appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 et seq.

Contract Assurance 26.13(b)

The WAA will ensure that the following clause shall be placed verbatim in every DOT-assisted
contract and DBE subcontract:

The contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and administration of DOT-
assisted contracts. Failure by the contractor to carry out these requirements is a material
breach of this contract, which may result in the termination of this contract or such other
remedy as the recipient deems appropriate.




SUBPART B — ADMINISTRATIVE REQUIREMENTS

DBE Program Updates (Section 26.21)

Since the WAA receives FAA AIP grants of $250,000 or more annually for airport pianning or
development, we will continue to carry out this DBE Program until alt funds from DOT financial
assistance have been expended. We will provide to DOT updates representing significant
changes in the Program.

Policy Statement (Section 26.23)

The objectives are found in the policy statement on the first page of this Program.

DBE Liaison Officer (DBELO) (Section 26.25) (Revised 8/15/2011)
The following individual is designated as the DBE Liaison Officer (DBELO):

Linda Turley, Capital Program Administrator
2173 Air Cargo Road

Wichita, Kansas 67209

Telephone: (316) 946-4716 FAX: (316) 946-1898

E-mail: lturley@wichita.qov

In that capacity, Linda Turley is responsible for implementing all aspects of the DBE Program
and ensuring that the WAA complies with all provisions of 49 CFR Part 26. Linda Turley has
direct, independent access to the Director of Airports concerning DBE Program matters. The
DBELO has a staff of support personnel who devote a portion of their time to the DBE Program.
An organization chart displaying the DBELO's position in the organization is found in
Attachment 1.

The DBELO is responsible for developing, implementing and monitoring the DBE Program, in
coordination with other appropriate officials. Duties and responsibilities include the following:

1.
2.

3.

~No

Gathers and reports statistical data and other information as required by DOT.

Reviews third party contracts and purchase requisitions for compliance with this DBE
Program.

Ensures that bid notices and requests for qualifications are available to DBEs in a timely
manner.

tdentifies contracts and procurements so that DBE goals are included in solicitations
{both race-neutral methods and contract specific goals attainment) and monitors resuits
to improve progress.

Analyzes WAA's progress toward goal attainment and identifies ways to improve
progress.

Participates in pre-bid meetings.

Conducts pre-construction meetings with the Contractor and all sub-contractor
administrative personnel to review DBE policies, procedures and forms.

Advises the Director of Airports and City of Wichita Contract Compliance Officer on DBE
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matters and achievement.

9. Chairs the DBE Advisory and Review Committee. This permanent committee consists
of Airport Engineering and Planning Manager, DBELO, Airport Finance Manager,
Director of Airports and Wichita Airport Authority liaison lawyer from City of Wichita Law
Department. Other members may be added as deemed appropriate.

10. Leads the committee to determine contractor compliance with good faith efforts and
other DBE regulatory issues.

11. Provides DBEs with information and assistance in preparing bids, obtaining bonding and
insurance.

12. Pians and participates in DBE training seminars.

13. Provides outreach to DBEs and community organizations to advise them of
opportunities.

14. Monitors the WAA's vendors list.

15. Monitors and enforces all aspects of the DBE Program.

DBE Financial Institutions (Section 26.27)

It is the policy of the WAA to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals in the
community, to make reasonable efforts to use these institutions, and to encourage prime
contractors on DOT-assisted contracts to make use of these institutions. After a complete
review of all the financial institutions in the Wichita metropolitan area via telephone and written
letter, it has been determined that there are no institutions owned and controlied by socially and
economically disadvantaged individuals, at this time. The WAA will continue to investigate the
availability of financial institutions and services and to make reasonable efforts to use these
institutions and encourage their use by others.

Prompt Payment {Section 26.29)

The WAA will include the following clause in each DOT-assisted contract and subcontract.

The Contractor agrees to pay each subcontractor under this Contract for satisfactory
performance of its contract no later than seven (7) calendar days from the receipt of
each payment the Contractor receives from WAA. The Contractor agrees further to
return retainage payments to each subcontractor within seven (7) calendar days after
the subcontractor's work is satisfactorily completed. Any delay or postponement of
payment from the above referenced time frame may occur only for good cause following
written approval of the WAA. This clause applies to both DBE and non-DBE
subcontractors.

Failure of the prime contractor to timely pay each subcontractor in the manner described above
subjects the prime Contractor to an obligation of interest at the rate of 18% per annum pursuant
to KSA 16-1903.

Directory (Section 26.31)

The Kansas Department of Transportation publishes a directory identifying all firms eligible to
participate as a DBE. The directory lists the firm's name, address, phone number, date of most
recent certification, and the type of work the firm has been certified to perform as a DBE. The
Directory is maintained by KDOT and is available on the KDOT website. Attachment 2 to this
DBE Program details the links to obtain the current directory, please refer to the KDOT website.




Over Concentration (Section 26.33)
WAA monitors whether there is an over concentration element necessary in this DBE Program.
Business Development Programs (Section 26.35)

The WAA has been determined that a mentor-protégé program is not required at this time and,
therefore, no programs have been established.

Monitoring and Enforcement Mechanisms (Section 26.37)

The WAA will bring to the attention of the Department of Transportation any false, fraudulent, or
dishonest conduct in connection with the Program, so that DOT can take the steps (e.g., referral
to the Department of Justice for criminal prosecution, referral to the DOT inspector General,
action under suspension and debarment or Program Fraud and Civil Penaities rules) provided
in 26.109.

The WAA will consider similar action, including responsibility determinations in future contracts.
Attachment 3 lists the regulations, provisions, and contract remedies available in the event of
non-compliance with the DBE regulation by a participant in procurement activities. Attachment
3A details the DBE section reflected in the construction project specifications. From time to
time the WAA may modify Attachment 3A to address specific project requirements or regulatory
changes. Attachment 7 details forms and processes for monitoring contracts and projects for
DBE compliance.

The WAA will implement or provide for a monitoring and enforcement mechanism to verify that
work committed to DBEs at contract award is actually performed by the DBEs. This monitoring
and enforcement may include, but is not limited to:

» Observation at the job site of the work being accomplished by the DBE firms' employees by
one or all of the following; DBELO, Airport Engineering & Planning Manager, or designated
representatives. The observations will be certified not less than quarterly on the DBE
Commercially Useful Function Observation (CUF) form. See Attachment 7.

e Maintain file of DBE contracts and/or purchase orders. Cenify subcontract review and
compliance.  Verify payments by the Contractor using monthly lien waivers. See
Attachment 7.

* Keep arunning tally of actual payments to DBE firms for work committed to them at the time
of contract award. See Attachment 7.

+ Withhold payments to Contractor if payments are not made to the DBE subcontractor or
paid to non-DBE firms.

* Require Contractor to perform “good faith efforts” to locate replacement DBE firms if the
original DBE cannot or will not perform the work.

Fostering Small Business Participation (Section 26.39)

Program is under development with the FAA.




SUBPART C - GOALS. GOOD FAITH EFFORTS, AND COUNTING

Quotas or Set Asides (Section 26.43)

The WAA will not use quotas or set-aside contracts as a means of obtaining DBE participation.
A “local geographic preference,” i.e., any requirement that gives a DBE located in Wichita,
Kansas or Sedgwick County, an advantage over firms from other places in obtaining business
will not be used by the WAA.

Overall Goals (Section 26.45)

A description of the methodology to caiculate the overall goat and the goal calculations is found
in Attachment 4. The goals will be reviewed annually and updated every three years.

In accordance with Section 26.45(f) the WAA has submitted its original overall goal for the first
three year interval to DOT on August 1, 2011. Thereafter, the goat will be submitted by August
1%! at three year intervals from the goal submittal date.

Before establishing the overall goal, WAA will consult with the State of Kansas Department of
Transportation, the Kansas Department of Commerce and the City of Wichita, to obtain
information concerning the availability of disadvantaged and non-disadvantaged businesses,
the effects of discrimination on opportunities for DBEs, and the WAA's efforts to establish a
level playing field for the participation of DBEs.

Following this consuitation, the WAA will publish a notice of the proposed overall goal, informing
the public that the proposed goal and its rationale are available for inspection during normal
business hours at the WAA Administrative office for 30 calendar days following the date of the
notice, and informing the public that WAA and FAA will accept comments on the goals for 45
calendar days from the date of the notice. This notice will be published in the official newspaper
of the WAA, which is also the official newspaper of the City of Wichita and posted on the WAA
web site (www flywichita.com). This notice will be published by June 1st of the year in which
calculations are required. The notice must include addresses to which comments may be sent
and addresses where the proposal may be reviewed.

The proposed overall goal submission to FAA will include a summary of information and
comments received during this public participation process and any responses.

The WAA will begin using the overall goal on October 1st of the year in which calculations are
required, unless other instructions have been received from FAA.
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Breakout of Estimated Race-Neutral & Race-Conscious {Section 26.51, a-c)

The breakout of estimated race-neutral and race-conscious participation is found in Attachment
5. This section of the Program will be updated annually when the goal calculation is updated.

Contract Goals (Section 26.51, d-g)

The WAA will use DBE contract goals to meet any portion of the overall DBE goal WAA does
not project being able to meet using race-neutral means. Contract goals are established so that,
over the period to which the overall goal appiies, they will cumulatively result in meeting any
portion of our overall goal that is not projected to be met through the use of race-neutral means.

The WAA will establish DBE contract goals only on those FAA-assisted contracts that have
subcontracting possibilities. WAA need not establish a contract goal on every such contract,
and the size of contract goals will be adapted to the circumstances of each such contract (e.g.,
type and location of work, availability of DBEs to perform the particular type of work).

WAA will express the DBE contract goals as a percentage of the construction base bid.

Good Faith Efforts (Section 26.53)

Demonstration_of good faith efforts (26.53, a & ¢)

it is the obligation of the vendor for construction contracts to make good faith efforts to meet the
DBE contract goal. The vendor shall demonstrate that it has done so either by meeting the DBE
contract goal or documenting good faith efforts prior to the time of bid opening. Examples of
appropriate documentation of good faith efforts are found in Appendix A to Part 26 (See
Attachment 3A, Contract Specification Section 5).

The DBE Advisory and Review Committee is responsibie for determining whether a vendor who
has not met the contract goal has documented sufficient good faith efforts to be regarded as
responsive. This Committee will determine whether the information provided is compiete and
accurate and adequately documents the vendor's good faith efforts as submitted with the bid
documents.

Information to be submitted (Section 26.53b)

WAA treats bidders’ compliance with good faith efforts requirements as a matter of
responsiveness. Each solicitation for which a contract goal has been established will require the
bidders to submit the following information with the bid documents prior to the time and date of
the bid opening.

The names and addresses of DBE firms that will participate in the Contract;

A description of the work that each DBE will perform;

The dollar amount of the participation of each DBE firm;

Written and signed documentation of commitment to use each DBE subcontractor
whose participation it submits to meet the DBE contract goatl;

Written and signed confirmation from the DBE that it is participating in the Contract as
provided in the Contractor's commitment; and

6. If the Contract goal is not met, evidence of good faith efforts to meet the DBE contract
goal.

BN =
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Administrative reconsideration (26.53d)

Within 3 calendar days after date of notification by WAA that it is not responsive because it has
not documented sufficient good faith efforts, a bidder may request administrative
reconsideration. Bidder shail make this request in writing to the following reconsideration
official: City of Wichita Purchasing Manager, 12" Floor City Hali, 455 N. Main, Wichita, Kansas
67202. The reconsideration official will not have played any role in the original determination
that the bidder did not document sufficient good faith efforts.

As part of this reconsideration, the bidder will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts. The bidder will have the opportunity to meet in person with our
reconsideration official within 10 calendar days of written request to discuss the issue of
whether it met the goal or made adequate good faith efforts to do so. This official will send the
bidder a written decision on reconsideration, explaining the basis for finding that the bidder did
or did not meet the goal or make adequate good faith efforts. The result of the reconsideration
process for DBE responsiveness is not administratively appealable to the Department of
Transportation and is a final administrative action exhausting all remedies.

Good Faith Efforts when a DBE is replaced on a contract (26.53f)

During the course of a project the WAA requires a contractor to make good faith efforts to
replace a DBE that is terminated or has otherwise failed to complete its work on a contract with
another certified DBE, to the extent needed to meet the contract goal. WAA will require the
Contractor to notify the DBELO immediately upon Contractor discovery of the DBE's inability or
unwillingness to perform the contracted work. It is the Contractor's obligation to provide
explanation and documentation for the change.

WAA will require the Contractor to obtain DBELO's written prior approval of the substitute DBE
within a specified timeframe and to provide copies of new or amended subcontracts, or
documentation of good faith efforts. If the Contractor fails or refuses to comply in the time
specified, the WAA may, at its discretion, withhold payment until satisfactory action has been
taken. The parties agree this action will be a valid retention under KSA 16-1901 SSQ.

Should the Contractor request a DBE be terminated for good cause, documentation supporting
the termination request shall be submitted to the DBE with a copy to the DBELO. Once notified
by the Contractor of the pending termination, the DBE has five (5) calendar days to answer the
termination request to the Contractor and copy the DBELO. The DBELQO shall review the
request and supporting documentation and provide a written concurrence or denial to the
Contractor, copying the DBE, within five (5) calendar days. The Contractor cannot terminate
the DBE without the written concurrence of the DBELO.

Counting DBE Participation (Section 26.55)

WAA will count DBE participation toward overall and contract goais as provided in 48 CFR
26.55.
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SUBPARTS D —~ CERTIFICATION STANDARDS

Certification Process {Sections 26.61 - 26.73})

The Kansas Department of Transportation will use the certification standards of Subpart D of
Part 26 and the certification procedures of Subpart E of Part 26 to determine the eligibility of
firms to participate as DBEs in DOT-assisted contracts. To be certified as a DBE, a firm must
meet all certification eligibility standards. WAA is NOT a certifying agency.

For information about the certification process or to apply for certification, firms should contact
either office listed:

Doria Watson Rhonda Harris

Kansas Department of Transportation Kansas Department of Commerce

Office of Civil Rights Office of Minority & Women Business Development
700 SW Harrison Street, 3 Floor 1000 SW Jackson, Suite 100

Topeka, KS 66603-3754 Topeka KS 66612-1354

(785) 296-7940 (785) 296-5298
dwatson@kansastransportation.com rharris@kansascommerce.com

SUBPART E —~ CERTIFICATION PROCEDURES

Unified Certification Program (Section 26.81)

The State of Kansas Department of Transportation (KDOT) maintains a certification program
that the WAA has endorsed as the unified certification agency. KDOT certification
procedures/requirements conform to the requirements of Subpart E under CFR 49 Part 26.81
and any firms certified as DBEs under the KDOT program are considered DBEs for purposes of
participation in the WAA Program.

To receive DBE credit toward meeting a contract goal in the context of the Contract award
process, a DBE firm must be certified by the Kansas Unified Certifying Agency (KDOT) before
the published time for submission of bids or offers on the Contract. 49 CFR 26.81(c).
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SUBPART F — COMPLIANCE AND ENFORCEMENT
Information, Confidentiality, Cooperation (Section 26.109)

In conformance to the Kansas Open Records Act, WAA will not release personal or business
financial information submitted in response to the personal net worth requirement or a bidder
responsibility determination without the written consent of the submitter.

Monitoring Payments to DBEs

WAA will require a contractor to maintain records and documents of payments to DBEs for
three years after final payment is made and all pending matters are closed. The Contractor will
make the records available for inspection upon request to any authorized representative of the
WAA or DOT. This reporting requirement also extends to any certified DBE subcontractor and
shall be included by the contractor in any subcontracts.

WAA will keep a running tally of actual payments to DBE firms for work committed to them at
the time of contract award. WAA may perform interim audits of contract payments to DBEs. The
audit will review payments to DBE subcontractors to ensure that the actual amount paid to DBE
subcontractors equals or exceeds the dollar amounts stated in the schedule of DBE
participation.

Attachments

Attachment 1 Organizational Chart of DBELO

Attachment 2 KDOT/KDOC DBE Directory Links

Attachment 3 Monitoring and Enforcement Mechanisms

Attachment 3A Sample DBE Construction Specification

Attachment 4 Overall Goal Calculation

Attachment 5 Breakout of Estimated Race-Neutral & Race-Conscious Participation
Attachment 6 Forms for Demonstration of Good Faith Efforts

Attachment 7 Other DBE forms

Attachment 8 49 CFR Part 26
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ATTACHMENT 1

DBELO ORGANIZATIONAL CHART

This page intentionally left blank.
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ATTACHMENT 2

KDOT/KDOC DBE DIRECTORY LINKS

In order to view the Kansas Department of Transportation (KDOT) DBE Directory,
please use the following process:

1. Go to the KDOT website. www.ksdot.ora/

2. Under the Doing Business tab, click on Office of Contract Compliance.

3. Under the Disadvantaged Business Enterprises —click on the Directory of
Disadvantaged Business Enterprises tab for the construction related DBE listing.

In order to view the Kansas Department of Commerce (KDOC) Minority & Women
Business Directory, please use the following process:

1. Go to the KDOC website. www.kansascommerce.com

2. Under the Businesses tab, click on Office of Minority and Women Business
Development.

3. Click on the Kansas Minority & Women Business Directory. These firms may or
may not be certified DBEs. There will be more firms on this list besides just
construction.

4. View companies using the filters. Please note there are companies on this list
not certified as DBEs. In order to count toward a DBE contract goal, firms must
be certified in Kansas prior to bid opening.

15




ATTACHMENT 3

MONITORING AND ENFORCEMENT MECHANISMS

The WAA has available several remedies to enforce the DBE requirements contained in its
contracts, including, but not limited to the following:

* Breach of Contract action, pursuant to the terms of the contract;

» Breach of Contract action pursuant to Section 2.12.900, et.seq., of the Code of the City of
Wichita, Kansas and the Kansas Act Against Discrimination (Kansas Statutes Annotated 44-
1001 et.seq., as amended);

Failure of any contractor, subcontractor, vendor or supplier to report to the Kansas Human

Rights Commission as required by K.S.A. 1976 Supp. 44-1031 as amended or the Civil Rights

and Services Board of the City of Wichita, as required by Section 2.12.900, et.seq., of the Code

of the City of Wichita, Kansas; or been found guilty of a violation of the City’s ordinance, State
statutes or Federal statutes or regulations pertaining to unlawful discrimination, which finding or
decision or order has become final, shall be deemed a breach of Contract and any such

Contract may be canceled, terminated or suspended in whole or in part by the WAA.
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ATTACHMENT 3 Continued (Revised 10/24/2014)

REGULATIONS, PROVISIONS AND CONTRACT REMEDIES

DISADVANTAGED BUSINESS ENTERPRISE (DBE) SAMPLE SPECIFICATION

SECTION S
(Revised 10-24-2014)

5-01_ CONTRACTOR RESPONSIBILITIES. The Contractor shall agree to the below stated
Department of Transportation policy and Disadvantaged Business Enterprise obligations and
further agrees to insert the following Clauses, A and B in any subcontracts. See Attachment 7
for WAA DBE Policy Statement.

A. Contract Assurance: The Contractor or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this Contract. The Contractor shall carry
out applicable requirements of 49 CFR Part 26 in the award and administration of DOT assisted
contracts. Failure by the Bidder to carry out these requirements may result in declaration of the
Bidder being non-responsive. After Contract award, failure by the Contractor to carry out these
requirements is a material breach of this Contract, which may result in the termination of this
Contract or such other remedy, as the Owner deems appropriate.

B. Prompt Payment: The Contractor agrees to pay each subcontractor under this Contract for
satisfactory performance of its contract no later than seven (7) calendar days from receipt of
each payment the Contractor receives from the Owner. The Contractor agrees further to return
retainage payments to each subcontractor within seven (7) calendar days after the
subcontractor's work is satisfactorily completed. Any delay or postponement of payment from
the above referenced time frame may occur only for good cause following written approval of
the Owner. This clause applies to both DBE and non-DBE subcontractors.

As proof of prompt payment to DBEs and all subcontractors, Contractor shall submit with each
progress pay application signed lien waivers from each subcontractor paid on the previous
progress pay applicaton. NO PROGRESS PAYMENTS WILL BE MADE UNTIL THE
PREVIOUS MONTH'S REPORTS ARE RECEIVED AND APPROVED BY THE OWNER.

5-02 DBE ADMINISTRATION.

A. DBE Contract Goal: The Owner has established, in connection with this Contract, a
DBE contract goal of 5.49% for ICT and 5.64% for AAO of the base bid amount for the
utilization of small business concerns owned and controlled by socially and economically
disadvantaged individuals (DBEs). This percentage goal remains in effect throughout
the life of the Contract. Should the Contract amount be different than the base bid
amount, the Contractor may be subject to additional Good Faith Efforts to meet the DBE
contract goal. The Bidder shall make Good Faith Efforts, as defined by the Regulations
of the Office of the Secretary of Transportation, to meet the DBE contract goal by
subcontracting at least 5.49% for ICT and 5.64% for AAO of the dollar value of the
Contract to DBEs.

In the event the Bidder for this solicitation qualifies is a DBE, certified by the Kansas
Certifying Agency, the DBE contract goal shall be deemed to have been met.

B. Eligibility of DBEs: Prior to the time of bid opening, those firms certified as DBEs by
the Kansas Department of Transportation (KDOT) are eligible to participate as DBEs on
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this Contract, except DBEs are not eligible to work on the censtruction of this project if
already working for the Owner on this project in another capacity.
A list of the DBE firms shall be obtained from the KDOT, at their website at the

time of bid opening.

. Counting DBE Participation Towards DBE Contract Goal: DBE participation toward
attainment of the DBE contract goal will be computed on the basis of the subcontract
prices agreed to between the Contractor and subcontractors for the contract items or
portions of items being sublet, as shown on the signed DBE Letter of Intent submitted
with the Bid. DBE credit will only be given for use of DBEs that are ceriified on the
KDOT Directories at the time of bid opening. Commitment and Intent, when used in
these specifications or attached forms, refer only to actual DBE obligations to perform
defined work within the Project, and not to any expression of the Contractor’s willingness
to define and utilize DBE subcontractors after bid opening. DBE participation shali be
counted toward meeting the DBE contract goal in accordance with the following:

1. When a DBE participates in a contract, count only the value of the work actually
performed by the DBE toward the DBE contract goal.

a. Count the entire amount of that portion of a contract (or other contractual
written agreement) that is performed by the DBE’s own forces. Include the
cost of supplies and materials obtained by the DBE for the work of the
Contract, including supplies purchased or equipment leased by the DBE
(except supplies and equipment the DBE subcontractor purchases or leases
from a non-DBE firm, including the Contractor or its affiliate.)

b. Count the entire amount of fees or commissions charged by a DBE firm for
providing a bona fide service, such as professional, technical, consuitant, or
managerial services, or for providing bonds or insurance specifically required
for the performance of a FAA-assisted contract, toward DBE goals, provided
the Owner determines the fees to be reasonable and not excessive as
compared with fees customarily allowed for similar services.

c. When the successful Bidder is a DBE certified by the Kansas Cerlifying
Agency, then the DBE contract goal is deemed met and no Good Faith
Efforts are required.

d. When a DBE subcontracts part of the work of its contract to another firm, the
value of the subcontracted work may be counted toward DBE goals only if
the DBE’s subcontracter is itself a DBE. Work that a DBE subcontracts to a
non-DBE firm does not count toward DBE goals.

2. When a DBE performs as a participant in a joint venture with a non-DBE, count a
portion of the total dollar value of the Contract equal to the distinct, clearly defined
portion of the work of the Contract that the DBE performs with its own forces toward
DBE contract geal.

3. Commercially Useful Function: The Owner shall count toward the DBE contract goal
only those expenditures to DBEs that perform a commercially useful function on that
Contract.

a. A DBE performs a commercially useful function when it is responsible for
execution of the work of the contract and is carrying out its responsibilities by
actually performing, managing, and supervising the work involved. To
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determine if a DBE is performing a commercially useful function, the DBE

must also be responsible, with respect to materials and supplies used on the

Contract, for negotiating price, determining the quality and quantity, ordering

the material, and installing (where applicable) and paying for the material
itself. The amount of work subcontracted, industry practices, whether the

amount the firm is to be paid under the Contract is commensurate with the

work it is actually performing and the DBE credit claimed for its performance

of the work will be evaluated to determine if a DBE is performing a

commercially useful function.

A DBE does not perform a commercially useful function if its role is limited to
that of an extra participant in a transaction, contract, or project through which
funds are passed in order to obtain the appearance of DBE participation. In
determining whether a DBE is such an extra participant, simifar transactions,
particularly those in which DBEs do not participate will be examined. If a DBE
does not perform or exercise responsibility for at least 30% of the total cost of
its contract with its own work force, or the DBE subcontracts a greater portion
of the work of a contract than would be expected on the basis of normal
industry practice for the type of work involved, it is presumed the DBE is not
performing a commercially useful function.

c. When a DBE is presumed not to be performing a commercially useful function

as provided herein, the DBE may present evidence to rebut this presumption
to the Owner and a determination of commercially useful function wili be
made. The Owner's decisions on commercialiy useful function matters are
subject to review by the FAA, but are not administratively appealable to the
DOT.

4. Owner-Operator Trucking: The following factors will be used to determine the DBE

credit toward the DBE contract goal for the trucking operations:

a.

The DBE must be responsible for the management and supervision of the
entire trucking operation for which it is responsible on a particular contract,
and there cannot be a contrived arrangement for the purpose of meeting
DBE goals.

The DBE must itself own and operate at least one fully licensed, insured, and
operational truck used on the Contract.

The DBE receives credit for the total value of the transportation services it
provides on the Contract using trucks it owns, insures, and operates using
drivers it employs.

The DBE may lease trucks from another DBE firm, including an owner-
operator who is certified as a DBE. The DBE who leases trucks from another
DBE receives credit for the total value of the transportation services the
lessee DBE provides on the Contract.

The DBE may also lease trucks from a non-DBE firm, inciuding from an
owner-cperator. Leased trucks must display the name and identification
number of the DBE. This lease will not count as DBE participation toward the
DBE Contract goal.
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5. Materials and Supplies: The Owner shall count toward the DBE contract goal the
expenditures for materials and supplies obtained from DBE suppliers and
manufacturers as described as follows. The DBEs must assume the actuai and
contractual responsibility for the provision of the materials and supplies:

a. A manufacturer is a firm that operates or maintains a factory or establishment
that produces, on the premises, the materials, supplies, articles, or
equipment required under the Contract and of the general character
described by the specifications. Count 100% of the cost of the materials or
supplies toward DBE contract goal.

b. If the materials or supplies are purchased from a DBE supplier, count 60% of
the cost of the materials or supplies toward the DBE contract goal. A supplier
is a firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials, supplies, articles or equipment of the
general character described by the specifications and required under the
Contract are bought, kept in stock and regularly sold or leased to the public in
the usual course of business. The firm must be an established, reguiar
business that engages, as the principal business and under its own name, in
the purchase and sale or lease of the products in question.

i. A person may be a supplier in such bulk items as petroleum products,
steel, cement, gravei, stone or asphalt without owning, operating, or
maintaining a place of business as provided above if the person both
owns and operates distribution equipment for the products. Any
supplementing of suppliers’ own distribution equipment shall be by a
long-term lease agreement and not on an ad hoc or contract-by-
contract basis.

ii. Packagers, brokers, manufacturers’ representatives, or other persons
who arrange or expedite transactions are not suppliers within the
meaning of these paragraphs.

¢. Materials or supplies purchased from a DBE which is neither a manufacturer
nor a supplier, count 100% of the fees or commissions charged for
assistance in the procurement of the materials and supplies, or fees or
transportation charges for the delivery of materials or supplies required on a
job site, toward the DBE contract goal, provided it is determined the fees are
reasonable and not excessive as compared with fees customarily aliowed for
similar services. Do not count any portion of the cost of the materials and
supplies themselves toward the DBE contract goal, however.

d. No credit will be given toward the DBE contract goal, if the Contractor makes
a direct payment to a non-DBE material supplier. To receive DBE credit for
performing a commercially useful function with respect to obtaining materials
and supplies, a DBE must be responsible for negotiating price, determining
quality and quantity, ordering the material, and installing (where applicabie)
and paying for the material itself. By paying for the material itself, the DBE’s
own funds are used to pay for the material. In the use of joint checks a
Contractor and DBE shall provide documentation to the Owner showing that
the funds used to pay the supplier in fact came from the DBE’s own funds.
Accounts receivable to the DBE from the Contractor for the costs of items
procured by the DBE from the supplier generally must be regarded as
representing the DBE's own funds. For further guidance, see Official
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Questions & Answers DBE Program Regulation (49 Part CFR 26), Section
26.55(c)(1); 26.71(b), http://osdbuweb.dot.gov/DBEProgram/dbegna.cfm

e. No credit toward the DBE contract goal will be given for the cost of materials
or equipment used in a DBE firm's work when those costs are paid by a
deduction from the Contractor's payment(s) to the DBE firm.

5-03 BID_ DOCUMENTATION AND PROCEDURE. A Bidder shall certify in their Bid their
commitment to meet or exceed the established DBE contract goal using the Utilization
Statement (Pg. DBE-1) and completed Letters of Intent (Pg. DBE-2) submitted at the time of Bid
opening. See Attachment 6 for forms. A Bidder shall demonstrate Good Faith Efforts if DBE
Contract goal is not met. Failure of a DBE to sign a Letter of Intent or failure to submit that
signed Letter of intent (LOI) with the Bid will cause the letter not to be counted toward the DBE
contract goal. Failure to submit a signed Utilization Statement or failure to demonstrate Good
Faith Efforts, if required, will render a bid non-responsive.

A. DBE Utilization Statement: The Ulilization Statement contains two parts; both parts
must be completed, signed and submitted at time of bid opening. The commitment to
meet or exceed the DBE Contract goal must be certified by selecting the appropriate
statement and signing the Utilization Statement. The commitment is the Bidder’s
election to base its compliance with the DBE contract goal at the Bid opening on either
actual satisfaction of the goal or on partial satisfaction of the DBE contract goal,
combined with a demonstration of Good Faith Efforts. Whichever election is made
through the commitment, the Utilization Statement's Summary of Letters of Intent must
be supported by signed Letters of Intent, one from each subcontracted DBE. The sum
of the submitted, signed Letters of Intent govern over the Utilization Statement summary
if there is a discrepancy.

B. Letter of Intent (LOI): A Bidder must submit with their Bid completed and signed LOls,
one for each subcontracted DBE. The LO1 represents the affirmation obligation of a
DBE subcontractor to perform a defined scope of work on the Project for a specific price.
The DBE Contract Amount as shown on the LO! is the number used to calculate the
summary on the Utilization Statement. The accuracy and authenticity of LOls are
subject to verification by the Owner.

C. Good Faith Efforts:

1. If a Bidder is unable to meet the DBE contract goal, the Bidder must submit with their
Bid, at the time of bid opening, evidence of Good Faith Efforts. This means that the
Bidder must show that it took all necessary and reasonable steps to achieve the
DBE contract goal which by their scope, intensity, and appropriateness to the
objective, could reasonably be expected to obtain sufficient DBE participation, even
if not fully successful. Good Faith Efforts conducted after the bid opening will not be
considered. Good Faith Efforts may include, but are not limited to:

a. Soliciting through all reasonable and available means (e.g. attendance at pre-
bid meetings, hosting workshops, advertising and/or written notices in
general circulation media, trade association publications and disadvantaged-
focus media concerning subcontracting opportunities, personal contact,
phone calls, e-mail blasts) the interest of all DBEs who have the capability to
perform work on the Project. A Bidder must solicit this interest within
sufficient time to allow the DBEs to respond to the solicitation and to conduct
follow-up negotiations. A Bidder must determine, with certainty, if DBEs are
interested by taking appropriate steps to follow up initiai sclicitations.
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b. Selecting portions of the work to be performed by DBEs in order to increase
the likelihood that the DBE contract goal will be achieved. This includes,
where appropriate, breaking out contract work items into economically
feasible units to facilitate DBE participation, even when the Contractor might
otherwise prefer to perform these work items with its own forces.

¢. Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the Contract in a timely manner to assist
them in responding to the solicitation.

d. Negotiating in good faith with interested DBEs. It is a Bidder's responsibility
to make a portion of the work available to DBE subcontractors and suppliers
and to select those portions of the work or material needs consistent with the
available DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiation includes, but is not limited to, the
following:

(1) Names, addresses and telephone numbers of DBEs that were initially
contacted, the dates of initial and follow-up contacts made to determine
with certainty if the DBEs were interested. Personal or phone contacts
are expected; dated logs and contemporaneous notes shall be
demonstrated regarding each contact.

(2) Description of the information provided to the DBEs regarding the plans,
specifications and estimated quantities for the work to be subcontracted;

(3) Individual statements as to why an agreement with each DBE was not
reached; and

{4) Information on each DBE contacted but rejected and the reason(s) for the
rejection. A Bidder using good business judgment would consider a
number of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firm's price and capabilities as well as
the DBE contract goal into consideration. However, the fact that there
may be additional costs involved in finding and using DBEs is not in itself
sufficient reason for a Bidder's failure to meet the DBE contract goal, as
long as such additional costs are reasonable. Also, the ability or desire of
a Contractor to perform the work of a contract with its own organization
does not relieve a Bidder of the responsibility to make Good Faith Efforts.
A Bidder is not, however, required to accept higher quotes from DBEs if
the price difference is excessive and unreasonabile.

(5) Documentation establishing a Bidder’s persistent efforts to determine the
availability and qualifications of interested DBEs.

e. Not rejecting DBEs as being unqualified without sound reasons based on a
thorough investigation of their capabilities. The DBE’s standing within its
industry, membership in specific groups, organizations or association and
political or social affiliations (for example union vs. non-union employee
status) are not legitimate causes for the rejection or non-solicitation of bids in
the Bidder's efforts to meet the DBE contract goal.

22




f. Making efforts to assist interested DBEs in obtaining bonding, insurance, or
lines of credit.

g. Making efforts to assist interested DBEs in obtaining necessary equipment,
supplies, materials, or related assistance or services.

h. Effectively using the services of minority/women community organizations;
minority/women contractor's groups, local, state and federal minority/women
business assistance offices; and other organizations that provide assistance
in recruitment and placement of DBEs.

2. The documented demonstration of Good Faith Efforts by a Bidder must prove a
Bidder actively and aggressively sought out DBEs to participate in the Project.
Bidders will find guidance on determining whether Good Faith Efforts have been
employed at 48 CFR Part 26 Appendix A: Guidance Concerning Good Faith Efforts.
See Attachment 8.

05-04 OWNER EVALUATION: The Owner will make a fair and reasonable judgment whether a
Bidder that did not meet the DBE contract goal made adequate Good Faith Efforts. The quality,
guantity and intensity of the different kinds of efforts will be considered. The efforts empioyed
by the Bidder should be those that one could reasonably expect a Bidder to take if the Bidder
were actively and aggressively trying to obtain DBE participation sufficient to meet the DBE
contract goal. Mere pro forma efforts are not Good Faith Efforts to meet the DBE contract goal.
Determination concerning the sufficiency of the Bidder's Good Faith Efforts is a judgment call.
In selecting the lowest responsible Bidder, the Owner will evaluate the DBE information
provided with the Bid. The Owner may request additional DBE information and allow the Bidder
no more than 7 calendar days after receipt of written notification from the Owner, to supplement
or re-submit information concerning the Bidder’s proposed DBE participation. Prior to awarding
the Contract, the Owner will verify verbally and/or in writing that the information submitted by
the apparent successful Bidder is accurate and complete.

5-05 CONSTRUCTION PHASE COMPLIANCE.

A. If the Contract is awarded on less than full satisfaction of the DBE contract goal, the
Contractor is not relieved of the responsibility to make a determined effort to meet the
full DBE contract goal during the life of the Project. In such a case, the Contractor shall
continue Good Faith Efforts throughout the life of the Project to increase the DBE
participation to meet the DBE contract goal. This Good Faith Effort documentation shall
be retained by the Contractor post-construction as DBE compliance records.

B. The Contractor shall enter into subcontracts or other contractual written agreements with
the DBEs identified on the Letters of Intent submitted with the Bid for the work of the
kind and amount specified therein. Ali the subcontracting requirements of the Contract
shall apply. A fully executed Contract or other contractual written agreement with each
DBE must be delivered to the Owner and approved by the Owner before any product is
supplied or any work is performed by that DBE firm.

C. If a DBE is unwilling or unable to perform the work indicated the Contractor shall
request from the Owner relief from the obligation to use that DBE by submitting a
Request for Modification/Substitution form (Pg. DBE-8). Efforts shall be made by the
Contractor to acquire from the DBE a letter which states the reason the DBE is unwilling
or unable to complete its obligations. if this lack of performance results in a DBE
contract goal shortfali, the Contractor shall immediately take steps to obtain another
DBE to perform an equal to or greater dollar value of allowable credit. If a new DBE
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D.

F.

cannot be found, the Contractor shall submit evidence of Good Faith Efforts within 15
calendar days of the request for modification/substitution. The Contractor shail continue
Good Faith Efforts and report on these efforts monthly with the DBE Construction
Participation Update form. The Contractor shall submit the new DBE’s name, address,
work items and the doilar amount of each item. The Owner and the FAA shail approve
the new DBE before the DBE starts work.

a. DBE Termination Process (Per CFR 48 26.53)

i. Contractor may not terminate a DBE without the prior written consent of
the DBE Liaison Officer (DBELO). The DBELO may only provide consent
if it is determined that the Contractor has “good cause” to terminate the
DBE.

ii. Contractor must give notice to the DBE, with a copy to the DBELO, of its
intent to request to terminate and/or substitute the DBE including the
reason(s) for the request.

jii. Contractor must give the DBE 5 business days to respond to the
Contractor's notice and advise the DBELO and the Contractor of the
objections to the proposed termination and why the DBELO should not
approve the request. (Response period may be less if request is due to a
matter of public necessity (e.g., safety).

iv. DBELO will review all information presented and reserves the right to ask
that additional information be provided. After a thorough review, the
DBELO will concur or deny the Contractor request by sending a written
response to both the Contractor and the DBE.

if the DBE participation should change during the course of a project due to change
orders, the Contractor shall submit a Request for Modification/Substitution form (Pg.
DBE-8) requesting a change to the participation on the Utilization Statement in
conjunction with the change order request. Iif the change order is approved, and
increases the contracted work, additional DBE work may be required to meet the DBE
contract goal. [f additional DBEs cannot be found resulting in a DBE contract goal
shortfall, Good Faith Efforts must be submitted monthly, starting from the date of change
order submission. This requirement to obtain additional DBE participation in response
to change order modifications in the work shall be enforced under the provisions of 5-
05E below.

If the DBE contract goal is not met, the Contractor shall submit evidence showing either
how the Contractor intends to meet the DBE contract goal, or what circumstances have
changed affecting the DBEs’ participation. If the Owner is not satisfied with the
evidence, then the Contractor shall revise and resubmit how the Contractor intends to
meet DBE contract goal. If the Contractor is unable to satisfy the Owner with its
mitigation efforts, then Owner may, at any time, declare the Contractor's efforts to be
insufficient, and treat and enforce this deficiency as a material breach of contract.

Reports:

1. The Contractor shall submit with the signed Contract the Contractor Compliance
Agreement (Form 1) (Pg. DBE-3 and DBE-4) and the Subcontractor Data Sheet
(Form 2) (Pg. DBE-5). The Subcontractor Data Sheet shall be fully completed for
ALL subcontractors. See Attachment 7.

2. During the course of construction should any subcontractor (not just DBE
subcontractors) change (add or delete), the Contractor shall submit the
Subcontractor Change Add/Delete Sheet (Form 3) (Pg. DBE-6). See Attachment 7.
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3. Submit DBE Construction Participation Update (Pg. DBE-7) with each pay

application, up to and including the finai pay application, of those contracts and other
business executed with DBEs. Should the DBE contract goal not be met, evidence
of Good Faith Efforts must accompany each such report until the DBE contract goal
has been met or exceeded. NO PROGRESS PAYMENTS WILL BE MADE UNTIL
THE PREVIOUS MONTH'S REPORT IS RECEIVED AND APPROVED BY THE
OWNER. See Attachment 7.

5-06 POST CONSTRUCTION. The Contractor shall retain DBE compliance records for

a minimum of three years after receiving final payment and ail other pending matters
are closed. The records shall include but are not limited to:

A. DBE Participation: The Contractor shall include the names of ALL subcontractors (not

just DBE subcontractors), suppliers, manufacturers, consultants and service agencies;
the type of work or materials or services performed on or incorporated in the project; and
the actual value of such work.

B. Good Faith Efforts: Documentation of all efforts throughout the life of the Contract made
to seek out DBEs for work on this Project.

C. Final DBE Certification: The Contractor shall submit the following Project close-out

documentation. FINAL PAYMENT TO THE CONTRACTOR WILL NOT BE
PROCESSED UNTIL THESE DOCUMENTS HAVE BEEN RECEIVED AND
APPROVED BY THE OWNER:

1.

Subcontractor Final Payment Report (Form 4) (Pg. DBE-9). This form shall be
submitted upon compietion of this Project, along with the Kansas Tax Exempt
Project Completion Certificate. The Subcontractor Final Payment Report shall be
fully completed for ALL subcontractors (not just DBE subcontractors).

Release of Claims and Liens Affidavit (Form &) (Pg. DBE-10) shall be completed for
each subcontractoer and one for the Contractor.

DBE Project Accomplishment Close Out Statement (Pg. DBE-11). This Project
closeout document shall be completed and signed by the Contractor and shall
accompany the signed DBE Acknowiedgement forms, one for each DBE
subcontractor. If the DBE contract goal was not met an explanation will be required
along with any supporting documentation.

DBE Acknowledgement (Pg. DBE-12). This Project closeout document shall be
completed and signed by the DBE and verified with signature by the Contractor at
the end of the Project. If there is a discrepancy between the DBE initial contract
amount and the actual amount paid an explanation will be required.
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ATTACHMENT 4 (Revised 10/24/2014)

iCT Goal Calculation

Amount of goal

The WAA's overall goal for projects at Mid-Continent Airport (ICT) for the following time period
(2015 —~ 2017} is the following: 9.13% of the eligible Federai financial assistance we will expend
in DOT-assisted contracts. This equates to 5.49% of the total project dollars.

The calculated goal during this fiscal period was based on the following projects: Apron Phase
4 design, construction related services, demolition of Hangar 20, Apron 4 reconstruction,
pavement condition inventory, shoulder and taxiway rehabilitation and design of the General
Aviation reconstruction. This work totals $15.8 million (of which $9.5 million is eligible), meaning
that we have set a goal of expending $866 thousand with DBEs during this fiscal period.

Method
The following is a summary of the method used to calculate this goal:

The WAA used the total of 408 firms which are listed in the combined Disadvantaged Business
Enterprise Directory (DBED) that are able and ready to perform the type of work which will be
available, divided by the total number of firms with the same North American industry
Classification System (NAICS) codes from the state of Kansas listed in the Census Bureau's
County Business Pattern (CBP) database.

» Relative Availability Percentage 408 (firms from KDOT & KDOC DBE Lists within the state)
divided by 6,835 (all firms with NAICS codes from the Census listing in the state) = 5.97%

» “Base Figure” Adjustment. The eligible work is broken into trade classifications and the
numbers of DBEs willing, able and available in each classification are compared to the
census numbers of all available businesses in each classification yielding the percentage of
DBEs for each classification. Those percentages are then applied to the eligible work
yielding the total DBE availability of 5.49%. The historical averaging method was not used
in this instance as the classification calcutations are a more accurate adjustment.

»  Annual Overall Goal
5.49% of the total ICT projects.

The goals are established based on information obtained from the United States Census
Bureau, the State of Kansas Department of Transportation City of Wichita, and Sedgwick
County.

It is anticipated that the overall goal of 5.49% of the project work will be met using race
conscious measures for 3.48% and race neutral measures for 2%.
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AAQ Goal Calculation

Amount of goal

The WAA's overall goal for projects at Colonel James Jabara Airport (AAQ) for the following
time period (2015 —~ 2017) is the following: 9.08% of the eligible Federal financial assistance we
will expend in DOT-assisted contracts. This equates to 5.64% of the total project dollars.

The calculated goal during this fiscal period was based on the following project, a pavement
condition inventory. This work totals $45 thousand (of which $28,000 is eligible). Due to the
project being under the threshold of $250,000, geal calculations are not required for Colonel
James Jabara Airport.

Method
The following is a summary of the method used to calculate this goal:

The WAA used the total of 1095 firms which are listed in the combined Disadvantaged Business
Enterprise Directory (DBED) that are able and ready to perform the type of work which wili be
available, divided by the total number of firms with the same North American Industry
Classification System (NAICS) codes from the state of Kansas in the Census Bureau's County
Business Pattern (CBP) database.

» Relative Availability Percentage 1095 (firms from KDOT & KDOC DBE Lists within the state)
divided by 81 (all DBE firms with NAICS codes from the UPC Directory listing of the state) =
7.40%

*« "“Base Figure” Adjustment.  The eligible work is broken into trade classifications and the
numbers of DBEs willing, able and available in each classification are compared to the
census numbers of all available businesses in each classification yielding the percentage of
DBEs for each classification. Those percentages are then applied to the eligible work
yielding the total DBE availability of 5.64%.

* Annual Overall Goal
5.64% of the total AAO projects.

The goals are established based on information obtained from the United States Census
Bureau, the State of Kansas Department of Transportation City of Wichita, and Sedgwick
County.

It is anticipated that the overall goal of 5.64% of the project work wilt be met using race
conscious measures for 3.64% and race neutral measures for 2%.
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SAMPLE ADVERTISEMENT

(Published in the Wichita Eagle date)

NOTICE TO PUBLIC OF PROPOSED DISADVANTAGED BUSINESS ENTERPRISE
(DBE) PROGRAM FOR FAA FUNDING AT WICHITA MID-CONTINENT AIRPORT,
WICHITA, KANSAS.

The Wichita Airport Authority (WAA) has established a Disadvantaged Business
Enterprise (DBE)} Program in accordance with regulations of the U. S. Department of
Transportation (DOT), 49 CFR Part 26 for Wichita Mid-Continent Airport. The WAA
anticipates receiving Federal financial assistance from the Department of
Transportation, and as a condition of receiving this assistance, the WAA will sign an
assurance that it will comply with 49 CFR Part 26.

The WAA overall goal for Wichita Mid-Continent Airport for the fiscal period 2015-2017
is the following: an overall goal of 5.49% of the total project dollars in projects which
have DOT participation.

The WAA overall goal for Colonel James Jabara Airport for the fiscal period 2015-2017
is the following: an overall goal of 5.64% of the total project dollars in projects which
have DOT participation.

The DBE Program is available for public inspection and comment at the office of the
Wichita Airport Authority, Airport Administration, 2173 Air Cargo Road, Wichita, KS
67209. The Program will be available for public inspection for 30 calendar days
following the date of this notice. The WAA will accept comments on the goals for 45
calendar days from the date of this notice at the above address.
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ATTACHMENT 5 (Revised 9/13/2011)

Breakout of Estimated Race-Neutral and Race-Conscious Participation
(Section 26.51, a-c)

The WAA wili meet the maximum feasible portion of its overall goal by using race-neutral
means of facilitating DBE participation. The WAA uses the following race-neutral means to
increase DBE participation: Outreach programs, technical assistance, and process
modifications.

WAA estimates that, in meeting the overall goals of 5.49% for iCT and 5.64% for AAO, 2% will
be obtained from race-neutral participation and the remainder through race-conscious
measures.

The following is a summary of the basis of our estimated breakout of race-neutral and race-
conscious DBE participation:

An analysis of the last three years of DBE contractors who obtained contracts without a stated
DBE contract goal with the City of Wichita, State of Kansas, Sedgwick County and the WAA
averaged 2%, therefore the WAA feels that through the use of outreach programs, technical
assistance, and procurement process modification it will be possible to meet the 2% goal.

WAA will adjust the estimated breakout of race-neutral and race-conscious participation as
needed to reflect actual DBE participation (see 26.51(f)) and will track and report race-neutral
and race-conscious participation separately. For reporting purposes, race-neutral DBE
participation includes, but is not necessarily limited to, the following: DBE participation through a
prime contract a DBE obtains through customary competitive procurement procedures; DBE
participation through a subcontract on a prime contract that does not carry a DBE goal, DBE
participation on a prime contract exceeding a contract goal; and DBE participation through a
subcontract from a prime contractor that did not consider a firm's DBE status in making the
award.
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ATTACHMENT 6

FORMS FOR DEMONSTRATION OF GOOD FAITH EFFORT

This page intentionally left blank.
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UTILIZATION STATEMENT

Disadvantaged Business Enterprise

SUMMARY OF DBE LETTERS OF INTENT

Contract Amount* DBE Amount Contract

Percentage
Contractor is a DBE*

3

DBE Subcontractor 3
DBE Supplier $
$

$

x1.00= %

DBE Manufacturer
DBE Owner-Oper. Truck

Total DBE Participation*
DBE Goal

*"Contract Amount” refers to the dollar amount the Bidder has contracted with all DBE subcontractors as of the time
of the bid opening and is indicated here for the purpose of calculating the percentage that this sum represents in
proportion to the base bid amount.

* {f the Bidder is a DBE then the participation goal is presumptively met.

* |f the total proposed DBE participation is less than the established DBE contract goal, Bidder must provide, with
the Bid submittal, the Good Faith Efforts as required by 49 CFR Part 26.

The undersigned Bidder has satisfied the requirements of the specification in the foliowing
manner. (Check one)

[l The Bidder is submitting signed Letters of Intent totaling % DBE
utilization on this Contract, thereby meeting or exceeding the contract
goal of %.

OR

[] The Bidder, while unable to meet the DBE contract goal of %, is
submitting signed Letters of Intent totaling % DBE utilization on
this Contract and aiso submits documentation demonstrating Good Faith
Efforts (GFE) as an attachment to the bid documents.

The Bidder assures that the information included herein is true and correct and that the DBE firms listed on the Letters of Intent have agreed
to perform commercially useful functions of work noted on each DBE’s Letter of Intent. The Bidder further understands that no changes o
this Utilization Statement may be made without approval from the Wichita Airport Authority.

Bidder's Firm Narme

Authorized Signature Title Date
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LETTER OF INTENT

Disadvantaged Business Enterprise
(A separate form shall be submilted for each DBE firm)

Bidder: Narme:
Address:
City: State: Zip:
DBE Firm: Name;
Address:
City: State: Zip:
DBE Contact Person: Name: Phone; { )
Each DBE Firm shall submit evidence (such as a photocopy) of their KDOT
certification.
DBE Classification: Ocontractor O subcontracter O Joint venture
{Check ali that apply) Omanufacturer DSupptier DOwner-Operator
Trucking
Description of Work Item(s) Estimated
to be performed by DBE Quantity Dollar Value

] BB W] | B | B

DBE CONTRACT GOAL TOTAL

The Bidder is committed to utilizing the above-named DBE firm for the work described above. The
estimated participation is as follows:

AFFIRMATION:

The above named DBE firm affirms that it will perform the portion of the Contract work described herein
for the estimated dcllar value as indicated, contingent upon_ award of the Contract to the
aforementioned Bidder.

By:

{Signature) (Title) (Date)
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ATTACHMENT 7

DBE Specification and Monitoring Forms

. WAA DBE Policy statement signed by Director of Airports (See page 1)
a. Inserted into each AIP eligible Project Manual

. Contract forms submitted with Contract or Pay Applications

a. Contractor Compliance Agreement (submitted with original contract)

b. Subcontractor Data Sheets (Forms 2-4) Form 2 submitted with original

contract.

i. Form 3 submitted during project with changes in subcontractors
ii. Form 4 submitted with closeout documentation

. Contract Certification Process

a. Contract certification form example

. Pay Estimate Review Process

a. Monthly Lien Waiver

b. DBE Monthly Participation Update Form

c. Request for Modification/Substitution Form

. CUF Observation form

. Project Closeout

a. Release of Claims and Lien Affidavit
b. DBE Project Accomplishment

c. DBE Acknowledgement
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CITY OF WICHITA

SUBCONTRACTING DOCUMENTATION PROCESS

(June 1, 2012)

if your firm will not be utilizing subcontractors during the construction process or paying
any subcontractor more than $2500.00 each, submit Subcontracting Document Forms
2, 3, and 4 with the notation: “‘No Subcontractors”. A subcontractor paid $2,500.00
or more must be identified on Subcontracting Document Forms 2, 3, 4 and 5.

Instructions for Completing Subcontracting Document Forms 1, 2, 3, 4 and &:

1.

Contractor Compliance Agreement (Form 1)

This form shall be submitted along with the signed Contract.
No payments will be processed, until this form has been submitted.

Subcontractor Data Sheet (Form 2)

This form shall be submitted with the signed Contract.

No payments will be processed, until this form has been submitted.

. Subcontractor Change Add/Delete Sheet (Form 3)

This form shall be submitted during the construction process, if your firm will
be adding or deleting subcontractors identified on Subcontracting Data Sheet
(Form 2).

Subcontractor Final Payment Report (Form 4)

This form shall be submitted upon completion of this Project, along with the
Affidavit and Kansas Tax Exempt Project Completion Certificate.

Final payment will not be processed, until this document has been
submitted.

Release of Claims and Liens Affidavit (Form 5)

This form shall be submitted upon completion of this Project, one form for
each subcontractor and one for the Contractor.

Final payment will not be processed, until this document has been
submitted.
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CONTRACTOR COMPLIANCE AGREEMENT (FORM 1)
(June 1, 2012)
By signing this document, successful Bidder hereby certifies and understands:

1. It has not discriminated against any DBE or City of Wichita EBE firms in awarding
subcontracts for this Project.

2. The Contractor shall submit the Contract, this Form and Subcontractor Data
Sheet.

3. Failure to provide information may result in a loss of the Bidder’s bid bond.

4. Additional documentation to verify or clarify subcontracting requirements must be
provided upon request.

And, executes this Compliance Agreement as:

Project Name:

Company Name:

Address:
Phone Number: FAX Number:
By:
Signature of Authorized Owner/Representative Title Date
Print Name:

Federal Tax ID#:
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Formal Bid #:

SUBCONTRACTOR DATA SHEET (FORM 2)

Contractor Name:

Project Name:

Contract Amount: _§

(June 1, 2012)

Federal Tax ID #:

Subcontractor Cle Status® Ethnic Code**
Federal Tax Subcontractor Subcontractor Type of Work (circle as (circle as many as
Name/Address/Phone Contract Amount many as
ID# apply}
apply}
DBE EBE A AANA HI
AKA PI
SBE MBE WO
DBE EBE A AANA HI
AKA Pi
SBE MBE WO
DBE EBE A AANA H
SBE MBE AKA P{
wo
DBE EBE A AANA HI
AKA Pl
SBE MEBE wo
DBE EBE A AANA HI
AKA Pt
SBE MBE wO
DBE EBE A AANA HI
AKA PI
SBE MBE WO

*City Status: DBE (Disadvantaged Business Enterprise), EBE (City-Listed Emerging Business Enterprise), SBE (Small
Business Enterprise), (MBE/MW/O) Minority/women-owned business is a business listed as such on the State’s Uncertified

Listing

*Ethnic Code: A {Asian), AA (African American), NA {(Native American), HI {Hispanic), AKA (Alaskan American),

Pl (Pacific Istander), WO (Women-owned)

| here certify that the above information is true and correct and that | will notify the Wichita Airport Authority through the

Subcontractor Change ~ Add/Delete Sheet.

Contractor's Signature:

City Purchasing Agent’s Signature:
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Formal Bid #;

SUBCONTRACTOR CHANGE-ADD/DELETE SHEET (FORM 3)

Project Name;

Contractor Name:

Federal Tax ID #:

(June 1, 2012)

Coniract Amount: _§_
Subcontractor C{t\/ Status® Ethnic Code**
Foderal Tax Subcontractor Subcontractor Type of Work (circle as (circle as many as
Name/Address/Phone Contract Amount many as
ID# apply)
apply)
DBE EBE A AANA HI
AKA PI
SBE MBE WO
DBE EBE A AANA HI
AKA P
SBE MBE wo
DBE EBE A AANA Hi
SBE MBE AKA PI
wo
DBE EBE A AANA HI
: AKA P
3 SBE MBE | WO
DBE EBE A AANA HI
AKA Pt
SBE MBE wo
DBE EBE A AA NA HI
AKA PI
SBE MBE WO
*City Status: DBE (Disadvantaged Business Enterprise), EBE (City-Listed Emerging Business Enterprise}, SBE (Small

Business Enterprise), (MBE/W/O) Minority/women-owned business is a business listed as such on the State's Uncertified

Listing

**Ethnic Code: A (Asian), AA (African American), NA {Native American}, HI {Hispanic), AKA (Alaskan American),

PI {Pacific islander), WO (Women-owned)

| here certify that the above information is true and correct and that | will notify the Wichita Airport Authority through the

Subcontractor Change — Add/Delete Sheet.

Contractor’s Signature:

City Purchasing Agent's Signature:
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SUBCONTRACTOR FINAL PAYMENT REPORT (FORM 4)

(June 1, 2012)

Formal Bid #: Project Name:

Contractor Name: Federal Tax |D #;

Contract Amount. _$

Subcontractor Cs.ty Status* Ethnic Code**
Federal Tax Subcontractor Subcontractor Type of Work {circie as (circle as many as
Name/Address/Phone Contract Amount many as
ID# apply}
apply)
DBE EBE A AANA HI
AKA PI
SBE MBE WO
DBE EBE A AANA HI
AKA P
SBE MBE WO
DBE EBE A AANA HI
SBE MBE AKA P
wo
DBE EBE A AANA HI
AKA PI
SBE MBE wOo
B DBE EBE | A AANA HI
AKA Pl
SBE MBE WO
DBE EBE A AANA HI
AKA PI
SBE MBE WO

*City Status; DBE (Disadvantaged Business Enterprise), EBE {City-Listed Emerging Business Enterprise), SBE (Small
Business Enterprise), (MBE/W/Q) Minarity/women-owned business is a business listed as such on the State’s Uncertified

Listing

**Ethnic Code: A (Asian), AA (African American), NA (Native American}, HI (Hispanic), AKA (Alaskan American),

Pl {(Pacific Islander), WO (Women-owned)

| here certify that the above information is true and correct and that | will notify the Wichita Airport Authority through the

Subcontractor Change — Add/Delete Sheet.

Contractor's Signature:

City Purchasing Agent's Signature:
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Contract/ Subcontract Verification Process 9-29-14
1. Prepare contract for Contractor signature using Contract from Project Specification Manual after
Board of Bids and FAA (if required) award approval.
a. Complete amount per bid documents
b. Attach Performance/Maintenance Bond
c. Attach Statutory Bond with extra copy
d. Attach City Subcontractor forms
e. Letter requesting 10 day turnaround of all documents, including insurance certificates
and Surety signatures.
2. Signed Contract received from Prime Contractor. Verify attachments:
a. Performance/Maintenance Bond
b. Statutory Bond filed with receipt
c. Insurance Certificates
d. Completed Subcontractor List Attached with DBE status, amount, company name and
work to be performed.
3. Obtain necessary signatures.
a. Director of Airports

b. Law
c. Purchasing Manager, City Manager or Mayor {depending on amount of contract)
d. City Clerk

4. Send executed contract to Contractor with copies to:
a. FAA with signed Sponsor Certificate {electronic)
b. Resident Engineer

c. File
d. Purchasing {with PO request and approval minutes)
e. Pay File

5. Certify FAA contract requirements and date on Certified Payroll Tracking Spreadsheet
6. Set up Administrative meeting with Prime Contractor and all Subcontractor administrative and
payroli staff and Resident Engineer to review all DBE and Certified Payroll processes.
7. Obtain copies of all subcontracts from Contractor.
8. Verify subcontracts:
a. Amount
Work to be performed
Prompt payment days
Amount of retainage
Bonds, Insurance
f. FAA clause requirements {if required)
9. Certify on Certified Payroll Tracking Spreadsheet {See attached exampie)

®ap o
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Pay Estimate Review Process 9-29-14

1.

)

10.
11.
12.
13.

Pay application submitted for review to Resident Engineer by Contractor. Resident Engineer
certifies progress or work complete, quantities and attachments on pay application.
Pay application submitted to WAA.
Pay application logged into review process tracking.
Capital Program Administrator (DBELO) reviews pay application for accuracy with regard to
amounts shown, change order amounts &budget remaining on Purchase Order.
DBELO reviews payments to subcontractors as reflected by the contractor on this pay
application.
DBELO reviews subcontractor lien waivers {submitted with current pay application for previous
pay application) against Contractor list of payments from previous pay application.
a. Verifies payment date on lien waiver within the prompt pay requirements.
b. Verify amounts in agreement.
DBELO reviews Monthly DBE Construction Participation Update
a. Review contract amounts and amounts paid.
b. Compare to lien waiver amounts.
¢. Verify DBE completion and changes in utilization.
d. Initial and date form when compiete.
e. File with Pay application in Pay File.
DBELO reviews Request for DBE Modification/Substitution form (when submitted)
a. Verify math calculations in agreement with DBELO records.
b. Verify reasons for change in DBE utilization.
c. Ask for additional information or documentation as necessary.
d. Initial and date form when complete.
e. File with Pay application in Pay File.
DBELO reviews DBE invoices to Contractor including supplier invoices submitted to the
Contractor on a quarterly basis.
a. Verify DBE paying for supplies and materials used on the project.
b. Verify DBE employee listed as invoice point of contact.
Refer pay application to Construction Superintendent for approval.
Refer pay application to Airport Engineer for approval.
Pay Application entered into Performance accounting system for review and payment.
Per City of Wichita guidelines, Contractor paid within 30 days of receipt from Resident Engineer.
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MONTHLY RELEASE OF CLAIMS AND LIENS AFFIDAVIT (Form 5)

(June 1, 2012)

The undersigned, being first duly sworn on his oath states: That all claims and liens incurred by the
Contractor or his subcontractors in connection with the performance of the work have been properly paid
and settled.

(State amount received and work completed.)

Company Name

Officer Printed Name & Title

Authorized Signature

Sworn to and subscribed before me this day of

Notary

“My commission expires:
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REQUEST FOR DBE MODIFICATION/SUBSTITUTION

(June 1, 2012)

(This Form shall be submifted to the Owner to request substitutions for a DBE listed on the Utilization
Statement or to modify the amount of DBE participation listed on the Utilization Statement Once
approved, this Form shall be an amendment to the Utilization Statement.)

CONTRACTOR:
PROJECT NAME:
CHANGE ORDER NO: (if applicable})

DBE Contract Goal: %
Contractor Utilization Statement: %

1. | am the duly authorized representative of the Contractor and am authorized to request this
substitution or modification on behalif of the Contractor.

2. | hereby request that the Owner approve: {check a. and/or b.)

a. A substitution of the new DBE firm
(Name)
to perform
(Scope of work to be performed by new DBE)
for the former DBE firm which is
currently
(Name)

listed on the Contractor's Utilization Statement to perform

the following scope of work:

{Scope of work of former firm)

b. A modification of the amount of DBE participation currently listed on the
Utilization Statement
FROM

% DBE (Fill in % of DBE Participation currently listed on Utilization Statement)

TO

% DBE (Fill in New % of DBE Participation requested for Utilization Statement)

3. Contractor to attach the following with the above request:
a. Signed Letter of Intent for each new DBE to be added.

b. Copy of the most recent DBE Construction Participation Update Report.
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4. Contractor states that a substitution or modification is necessary because: (check applicable
reason(s) and provide appropriate documentation in support of request.)

—.__The DBE listed on the Utilization Statement is non-responsive or cannot perform.

—_The DBE listed on the Utilization Statement has increased its previously quoted price
without a corresponding change in the scope of work.

___The DBE listed on the Utilization Statement has committed a material defauit or
breach of its contract.

__Requirements of the scope of work have changed and make subcontracting not
feasible or not feasible at the levels required by the DBE contract goal established
for the contract.

. The DBE listed on the Utilization Statement is unacceptable to the Owner.

—...Contractor has not attempted intentionally to evade the requirements of the 49 CFR
Part 26 and it is in the best interests of the Owner to allow a modification or
substitution.

5. The following is a narrative summary of the Contractor's Good Faith Efforts exhausted in
attempts to substitute a former DBE named above which is currently listed on the Utilization
Statement with other DBEs for the listed scope of work or any other scope of work in the
project:

6. Contractor will present documentation when requested by the Owner to evidence its Good
Faith Efforts.

{Contractor) (Authorized Representative)

Dated:
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PROJECT:

Name & AIP
Number

PRIME

CONTRACTOR

DBE NAME:

DBE SCOPE

OF WORK:

INSPECTOR

Name,date &

Signature

1. COMMENSURATE

(] 1S PAYMENT RECEIVED BY THE DBE COMMENSURATE WiTH THE WORK BEING PERFORMED?

2. PERFORMANCE

[) DOES THE DBE HAVE EMPLOYEES ON THE 0B TO PERFORM QUALITY WORK?

[j DOESTHE DBE's EMPLOYEES ONLY WORK FOR THE DBE?

7] 5 THE DBE WORKING WITHOUT ASSISTANCE FROM THE PRIME CONTRACTOR OR ANOTHER SUBCONTRACTOR?
(Use of Prime’s equipment in an emergency is allowed, but the cost associated with the use of the equipment
cannot be credited toward DBE goais.)

(] 'S THE DBE ONLY USING EQUIPMENT IT OWNS, RENTS OR LEASES?

(Attach equipment iist and all ownership documents and lease/rental agreements.)

[7] 15 THE DBE PERFORMING AT LEAST 30% OF ITS OWN WORK?

3. HAULING

[ DOES THE DBE HAULING FERM OWN OR LEASE THEIR TRUCKS? {If so, obtain verification of ownership or lease
documents in the name of the DBE.)

L1 DOES THE DBE EMPLOY DRIVERS FOR TRUCKS OWNED BY THE COMPANY? (If leased trucks include operator, this
shouid he indicated in the lease agreement.)

DOES A REVIEW OF THE HAUL TICKETS ASSQCIATED WITH THE PROJECT INCLUDE THAT HAULING IS BEING
PERFORMED BY THE DBE?

4. MATERIALS

[ DOES THE DBE’s NAME APPEAR ON ALL iNVOICES, HAUL TICKETS AND/OR BILLS OF LADING?

[1 IF JOINT CHECKS ARE USED, HAS THE DBE LIAISON APPROVED?

] ARE JOINT CHECKS SIGNED BY THE DBE? (Obtain cancelled check copies.)

5. SUPERVISION

(] 1S THE DBE SUPERVISING ITS EMPLOYEES AND THEIR WORK?

[J IS THE SUPERVISOR A FULL-TIME EMPLOYEE QF THE DBE?

G. CUF

(] DOES THE DBE APPEAR TO BE PERFORMING A COMMERCIHALLY USEFUL FUNCTION (CUF)? (If not, provide

comments.) :




CUF DETERMINANTS:
If any Red Flag Conditions are identified, contact the DBELQ immediately.

PERFORMANCE

¢  DBE must be responsible for performing its own work on the project.

¢ Atleast 30% of the work must be performed by the DBE with its own workforce
* The DBE keeps a regular workforce and has its own employees

* The DBE is utilizing its own equipment

¢ Operation of the equipment must be subject to the full control of the DBE

RED FLAGS

* A portion of the DBE's work being done by the Prime Contractor or jointly with another contractor

*  Empioyee working for both the Prime and DBE or another contractor and DBE

» Equipment used by DBE belongs to the Prime Contractor or another contractor with no formal lease agreement
+  Equipment signs and markings cover another contractor's identity

RECORDS/ DOCUMENTS

e  Subcontract Agreement or Purchase Order
= Equipment ownership, rental or lease agreements
e Certified payrolls

MATERIALS (For Material Credit)

¢« DBE is responsible for the delivery of materials

+ DBE is ordering the material and invoices indicate that DBE is the customer

¢  Material invoices indicate that DBE owner or Superintendent is the contact person
¢ DBELO has approved the use of joint checks

RED FLAGS

*  Materials for DBE credited work are delivered by the Prime Contractor
* Materials are ordered, billed to and/or paid by the Prime Contractor

* Invoices do not indicate the DBE is the customer

+  Prime Contractor's employee is listed as the contact person on invoices
*  Materials come from Prime Contractor’s stockpiles

RECORDS/DOCUMENTS

s Invoices

e Haul tickets or Bills of Lading

e«  Material on Hand documentation
* Joint check agreement

=  Cancelied checks

SUPERVISION

¢  DBE supervisor is a fuli-time employee of the DBE
¢« Employees are being supervised by DBE supervisor
+ DBE is scheduling work operations

RED FLAGS

» DBE's employees are being supervised by Prime Contractor or another contractor
+  DBE provides little or no supervision of work
+  DBE supervisor is not a fulltime employee of the DBE

RECORDS/DOCUMENTS

o Certified Payrolls
*  Document communication with DBE owner or Superintendent
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FINAL RELEASE OF CLAIMS AND LIENS AFFIDAVIT (Form 5A)

(June 1, 2012)

The undersigned, being first duly sworn on his oath states: That all claims and liens incurred by the
Contractor or his subcontractors in connection with the performance of the work have been properly paid
and settled.

(State total payments received and work completed.)

Company Name

Officer Printed Name & Title

Authorized Signature

Sworn to and subscribed before me this day of

Notary

“#My commission expires:
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DBE Project Accomplishment
Close Out Statement

Project Name

FAA Grant No.

Contractor Name

Original Contract Amount

Change Order or Supplemental Agreement Amount s

Final Contract Amount

DBE Contract Goal %

DBE Commitment at Bid

S

s

% (From Utilization Statement)

DBE Accomplishment {Amount Paid to DBEs)

DBE Company Name Amount Paid
] DBE Acknowledgement attached? Y/N
S DBE Acknowledgement attached? Y/N
S DBE Acknowledgement attached? Y/N
S DBE Acknowledgement attached? Y/N
S DBE Acknowledgement attached? Y/N

Total Paid to DBEs S

DBE Utilization on Contract % {DBE total paid/completed Contract amount)

I, ]

Printed Name

Title

correct. If the DBE contract goal was not met, provide explanation along with supporting

documentation.

, acknowledge the above amounts are

Contractor Authorized Signature

Date
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DBE Acknowledgement

Project Closeout Documentation
(Submit for each DBE that worked on the Project)

Project Name FAA Grant No.
Contractor: Name:
Address:
City: State: Zip:
DBE Subcontractor: Name;
Address:
City: State: Zip:
DBE Contact Person: Name: Phone: { )
e-Mail:

DBE Initial Contract Amount: 3

Actual Amount Paid to DBE: %

Explanation of Discrepancy, if any:

Contractor Company Name DBE Company Name

Autharized Contractor Signature Authorized DBE Signature

Date Date




ATTACHMENT 8

ELECTRONIC CODE OF FEDERAL REGULATIONS
e-CFR Data is current as of October 22, 2014

Title 49 — Subtitie A — Part 26

Browse Previous | Browse Next

Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26.1 What are the objectives of this part?

§26.3 To whom does this part apply?

§26.5 What do the terms used in this part mean?

§26.7 What discriminatory actions are forbidden?

§26.9 How does the Department issue guidance and interpretations under this part?

§26.11 What records do recipients keep and report?

§26.13 What assurances must recipients and contractors make?

§26.15 How can recipients apply for exemptions or waivers?

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting

§26.21 Who must have a DBE program?

§26.23 What is the requirement for a policy statement?

§26.25 What is the requirement for a liaison officer?

§26.27 What efforts must recipients make concerning DBE financiai institutions?

§26.29 What prompt payment mechanisms must recipients have?

§26.31 What information must you include in your DBE directory?

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?
§26.35 What role do business development and mentor-protégé programs have in the DBE program?
§26.37 What are a recipient's responsibilities for monitoring the performance of other program participants?
§26.39 Fostering smali business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 Whatis the role of the statutory 10 percent goal in this program?

§26.43 Can recipients use set-asides or quotas as par of this program?

§26.45 How do recipients set overall goals?

§26.47 Can recipients be penalized for failing to meet overall goals?

§26.49 How are overail goals established for transit vehicle manufacturers?

§26.51 What means do recipients use to meet overall goals?

§26.53 What are the gocd faith efforts procedures recipients foltow in situations where there are contract goals?
§26.556 How is DBE participation counted toward goals?

Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?
§26.63 What rules govern group membership determinations?
§26.65 What rules govern business size determinations?
§26.67 What rules determine social and economic disadvantage?
§26.69 What rules govern determinations of ownership?
§26.71 What rules govern determinations concerning control?
§26.73 What are other rules affecting certification?
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Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

§26.83 What procedures do recipients follow in making certification decisions?

§26.85 Interstate certification.

§26.86 What rutes govern recipients' denials of initial requests for certification?

§26.87 What procedures does a recipient use to remove a DBE's eligibility?

§26.88 xxx

§26.89 What is the process for certification appeals to the Department of Transportation?
§26.91 What actions do recipients take foltowing DOT certification appeal decisions?
Subpart F—Compliance and Enforcement

§26.101 What compliance procedures apply to recipients?

§26.103 What enforcement actions apply in FHWA and FTA programs?

§26.105 What enforcement actions apply in FAA programs?

§26.107 What enforcement actions apply to firms participating in the DBE program?
§26.108 What are the rules governing information, confidentiality, cooperation, and intimidation or retaliation?
Appendix A to Part 26—Guidance Conceming Good Faith Efforts

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
Appendix C to Part 26—DBE Business Development Program Guidelines

Appendix D to Part 26—Mentor-Protégé Program Guidelines

Appendix E to Part 26-Individual Determinations of Social and Economic Disadvantage
Appendix F to Part 26—Uniform Certification Application Form

Appendix G o Part 26—XXX

AUTHORITY; 23 U.5.C. 304 and 324; 42 U.5.C. 20004, ef seq. ; 49 U.5.C. 47107, 47113, 47123; Sec. 1101(b),
Pub. L. 105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5128, Feb. 2, 1999, unless otherwise noted.
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Subpart A—General

t. Back to Top

§26.1 What are the objectives of this part?

Link to an amendment published at 79 FR 59592, October 2, 2014.
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the
Department's highway, transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable
law;

{d) To ensure that only firms that fully meet this part's eligibility standards are permitted to
participate as DBEs;

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

{f) To assist the development of firms that can compete successfully in the marketplace outside the
DBE program; and

(9} To provide appropriate flexibility to recipients of Federal financial assistance in establishing and
providing opportunities for DBEs.

33




£ Back fo Top
§26.3 To whom does this part apply?
Link to an amendment published at 79 FR 59592, October 2, 2014.
{a) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | {other than Part B) and V of the Intermodal
Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1814, or Titles I, Il
and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107.

(2} Federal transit funds authorized by Titles |, JIl, V and VI of ISTEA, Pub. L. 102-240 or by Federal
transit laws in Title 49, U.S. Code, or Titles I, Ili, and V of the TEA-21, Pub. L. 105-178.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.

(b) [Reserved]

{c) if you are letting a contract, and that contract is to be performed entirely outside the United
States, its territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part

does not apply to the contract.

{d) if you are letting a contract in which DOT financial assistance does not participate, this part does
not apply to the contract.

t Back to Top
§26.5 What do the terms used in this part mean?
Link to an amendment published at 79 FR 58592, October 2, 2044.

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when,
either directly or indirectly:

(i) One concern controls or has the power to control the other; or
(i) A third party or parties controls or has the power to control both; or
(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual refationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the
statutory cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enroiled in the Metlaktla Indian Community), Eskimo, or
Aleut blood, or a combination of those bioodlines. The term includes, in the absence of proof of a
minimum blood quantum, any citizen whom a Native village or Native group regards as an Alaska Native
if their father or mother is regarded as an Alaska Native.
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Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with the
Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this part.

Contract means a legally binding refationship obligating a seller to furnish supplies or services
{including, but not limited to, construction and professional services) and the buyer to pay for them. For
purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-
assisted highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and
the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit smalf business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by
one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially
and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded
in whole or in part with DOT financial assistance, including letters of credit or loan guarantees, except a
contract solely for the purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November
23, 1999, between the Department of Transportation (DOT} and the Small Business Administration (SBA})
streamiining certification procedures for participation in SBA's 8(a) Business Development (8(a} BD) and
Small Disadvantaged Business (SDB) programs, and DOT's Disadvantaged Business Enterprise (DBE)
program for small and disadvantaged businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by
their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the
program requirement.

Home state means the state in which a DBE firm or applicant for DBE cenrtification maintains its
principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmaother, grandfather, grandson, granddaughter, mother-in-law, or father-in-law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians,
including any ANC, which is recognized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians, or is recognized as such by the State in which
the tribe, band, nation, group, or community resides. See definition of “tribaliy-owned concern” in this
section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single,
for-profit business enterprise, for which the parties combine their property, capital, efforts, skills and
knowiedge, and in which the DBE is responsible for a distinct, ciearly defined portion of the work of the
contract and whose share in the capital contribution, control, management, risks, and profits of the joint
venture are commensurate with its ownership interest.
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Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area
which now comprises the State of Hawaii,

Native Hawaiian Organization means any community service organization serving Native Hawaiians
in the State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled
by Native Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration
(FTA). The "Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities
are deducted. An individual's personal net worth does not include: The individual's ownership interest in
an appiicant or participating DBE firm; or the individual's equity in his or her primary place of residence.
An individual's personal net worth includes only his or her own share of assets held jointly or as
community property with the individual's spouse.

Primary industry classification means the North American Industrial Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North
American Industry Classification Manual—United States, 1997 which is available from the National
Technicat Information Service, 5285 Port Royal Road, Springfield, VA, 22161; by calting 1 (800) 553-
6847, or via the internet at: hitp:/Avww. ntis.gov/product/naics. htm.

Primary recipient means a recipient which receives DOT financial assistance and passes some or
all of it on to another recipient.

Frincipal place of business means the business location where the individuals who manage the
firm's day-to-day operations spend most working hours and where top management's business records
are kept. If the offices from which management is directed and where business records are kept are in
different iocations, the recipient will determine the principal place of business for DBE program purposes.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized
by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For
the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether
directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or who has
applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract
solely to DBE firms.

Smalf Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the
SBA under the 8(a) BD or SDB programs.

Smalf business concern means, with respect to firms seeking to participate as DBEs in DOT-
assisted contracts, a smalf business concern as defined pursuant to section 3 of the Small Business Act
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and Small Business Administration regulations implementing it (13 CFR part 121) that also does not
exceed the cap on average annual gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who is—

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual
on a case-by-case basis.

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially
and economically disadvantaged:

{i) “Black Americans,” which includes persons having origins in any of the Black racial groups of
Africa;

(il) "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban, Dominican,
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race;

(iti) "Native Americans,” which includes persons who are American indians, Eskimos, Aleuts, or
Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
(Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Keng;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

{vi) Women;

(vit) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined
in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise
(Le., "You must do XYZ' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5006,
Jan, 28, 2011]

£ Backto Top
§26.7 What discriminatory actions are forbidden?

{a) You must never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any contract
covered by this part on the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or substantially
impairing accomplishment of the objectives of the program with respect to individuals of a particular race,
coior, sex, or national origin.
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§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations {including interpretations set forth in certification appeal
decisions) consistent with this part 26 and issued after March 4, 1999 express the official positions and
views of the Department of Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and
FAA may issue written interpretations of or written guidance concerning this part. Written interpretations
and guidance are valid, and express the official positions and views of the Department of Transportation
or any of its operating administrations, only if they are issued over the signature of the Secretary of
Transportation or if they contain the foliowing statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR part 26.

{72 FR 15617, Apr. 2, 2007]

t Back to Top
§26.11 What records do recipients keep and report?
Link to an amendment published at 79 FR 59593, October 2, 2014.

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in
Appendix B to this part, at the intervals stated on the form.

{b) You must continue to provide data about your DBE program to the Department as directed by
DOT operating administrations.

(¢} You must create and maintain a bidders list.

{1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE
and non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for
use in helping you set your overall goals.

(2) You must cbtain the following information about DBE and non-DBE contractors and
subcontractors who seek to work on your Federally-assisted contracts;

{i) Firm name;

(i) Firm address;

(iii} Firm's status as a DBE or non-DBE:;
(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to
indicate into what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 miliion; $1-2
million; $2-5 miliion; etc.) rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can
collect the data from ali bidders, before or after the bid due date. You can conduct a survey that will result
in statistically sound estimate of the universe of DBE and non-DBE contractors and subcontractors who
seek to work on your Federally-assisted contracts. You may combine different data collection approaches
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(e.g., collect name and address information from all bidders, while conducting a survey with respect to
age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011]

£ Back to Top
§26.13 What assurances must recipients and contractors make?
Link to an amendment published at 79 FR 59593, October 2, 2014.

(a) Each financial assistance agreement you sign with a DOT operating administration {or a primary
recipient) must include the following assurance:

The recipient shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT-assisted contract or in the administration of its DBE program or the requirements of 48 CFR
part 26. The recipient shall take all necessary and reasonable steps under 4% CFR part 26 to ensure
nondiscrimination in the award and administration of DOT-assisted contracts. The recipient's DBE program, as
required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement. Implementation
of this program is a legal obligation and failure to carry out its terms shall be treated as a violatior of this agreement.
Upon notification to the recipient of its failure to carry out its approved program, the Department may impose
sanctions as provided for under part 26 and may, in appropriate cases, refer the matter for enforcement under 18
U.S5.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 ef seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a
subcontracter) must include the following assurance:

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin,
or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR part 26 in
the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is
a material breach of this contract, which may result in the termination of this contract or such other remedy as the
recipient deems appropriate.

t Back to Top
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the
exemption in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA, The
Secretary will grant the request only if it documents special or exceptional circumstances, not likely to be
generally applicable, and not contemplated in connection with the rulemaking that established this part,
that make your compliance with a specific provision of this part impractical. You must agree to take any
steps that the Department specifies to comply with the intent of the provision from which an exemption is
granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part inciuding, but not
limited to, any provisions regarding administrative requirements, overall goals, contract goals or good
faith efforts. Program waivers are for the purpose of authorizing you to operate a DBE program that
achieves the objectives of this part by means that may differ from one or more of the requirements of
Subpart B or C of this part. To receive a program waiver, you must follow these procedures:

{1) You must apply through the concerned operating administration. The application must include a
specific program proposal and address how you will meet the criteria of paragraph (b)(2) of this section.
Before submitting your application, you must have had public participation in developing your proposal,
including consultation with the DBE community and at least one public hearing. Your application must
include a summary of the public participation process and the information gathered through it.

(2} Your application must show that—
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(i} There is a reasonable basis to conclude that you could achieve a level of DBE participation
consistent with the objectives of this part using different or innovative means other than those that are
provided in subpart B or C of this part;

(i) Conditions in your jurisdiction are appropriate for implementing the proposal;

(i) Your proposal would prevent discrimination against any individual or group in access to
contracting opportunities or other benefits of the program; and

(iv} Your proposal is consistent with applicable law and program requirements of the concerned
operating administration’s financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your
application, you may administer your DBE program as provided in your proposal, subject to the following
conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation is
counted as provided in §26.49;

(i} Your level of DBE participation continues to be consistent with the objectives of this part;
(i) There is a reasonable limitation on the duration of your modified program; and
{iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's
provisions. The Secretary may also extend the waiver, if he or she determines that all requirements of
paragraphs (b)(2} and (3) of this section continue to be met. Any such extension shall be for no longer
than period originally set for the duration of the program.

L Back to Top

Subpart B—Administrative Requirements for DBE Programs for
Federally-Assisted Contracting

% Back to Top
§26.21 Who must have a DBE program?
Link to an amendment published at 79 FR 59593, October 2, 2014.

(2} If you are in one of these categories and let DOT-assisted contracts, you must have a DBE
program meeting the requirements of this part

(1) Alt FHWA recipients receiving funds authorized by a statute to which this part applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime
contracts {excluding transit vehicle purchases) exceeding $250,000 in FTA funds in a Federal fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award prime
contracts exceeding $250,000 in FAA funds in a Federal fiscal year.

(b}{1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned
operating administration (OA). Once the OA has approved your program, the approval counts for all of
your DOT-assisted programs (except that goals are reviewed by the particular operating administration
that provides funding for your DOT-assisted contracts).
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{2) You do not have to submit regular updates of your DBE programs, as long as you remain in
compliance. However, you must submit significant changes in the program for approval.

(c} You are not eligible to receive DOT financial assistance unless DOT has approved your DBE
program and you are in compliance with it and this part. You must continue to carry out your program
until all funds from DOT financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000j

t Back to Top
§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE
program, states its objectives, and outlines responsibilities for its implementation. You must circulate the
statement throughout your organization and to the DBE and non-DBE business communities that perform
work on your DOT-assisted contracts.

4 Back to Top
§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief
Executive Officer concerning DBE program matters. The liaison officer shall be responsible for
implementing all aspects of your DBE program. You must also have adequate staff to administer the
program in compliance with this part.

t Back to Top
§26.27 What efforts must recipients make concerning DBE financial institutions?

You must theroughly investigate the full extent of services offered by financial institutions owned
and controlled by socially and economically disadvantaged individuals in your community and make
reasonable efforts to use these institutions. You must also encourage prime contractors to use such
institutions.

t Back to Top
§26.29 What prompt payment mechanisms must recipients have?

(a) You must establish, as part of your DBE program, a contract clause to require prime contractors
to pay subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of
each payment you make to the prime contractor,

(b) You must ensure prompt and full payment of retainage from the prime contractor to the
subcontractor within 30 days after the subcontractor's work is satisfactorily completed. You must use one
of the following methods to comply with this requirement:

{1) You may decline to hold retainage from prime contractors and prohibit prime contractors from
holding retainage from subcontractors.

(2} You may decline to hold retainage from prime contractors and require a contract clause
obligating prime contractors to make prompt and full payment of any retainage kept by prime contractor to
the subcontractor within 30 days after the subcontractor's work is satisfactorily completed.
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(3) You may hold retainage from prime contractors and provide for prompt and regular incremental
acceptances of portions of the prime contract, pay retainage to prime contractors based on these
acceptances, and require a contract clause obligating the prime contractor to pay all retainage owed to
the subcontractor for satisfactory completion of the accepted work within 30 days after your payment to
the prime contractor.

{c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks
called for in the subcontract have been accomplished and documented as required by the recipient.
When a recipient has made an incremental acceptance of a portion of a prime contract, the work of a
subcontractor covered by that acceptance is deemed to be satisfactorily completed.

{d) Your DBE program must provide appropriate means to enforce the requirements of this section.
These means may include appropriate penalties for failure to comply, the terms and conditions of which
you set. Your program may also provide that any delay or postponement of payment among the parties
may take place only for good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional
mechanisms to ensure prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language
providing that prime contractors and subcontractors will use appropriate alternative dispute resolution
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed
by subcontractors unless and until the prime contractor ensures that the subcontractors are promptly paid
for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that
DBEs and other contractors are fully and promptly paid.

{68 FR 35553, June 16, 2003)
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§26.31 What information must you include in your DBE directory?

{a} In the directory required under §26.81(g) of this Part, you must list all firms eligible to participate
as DBEs in your program. In the listing for each firm, you must include its address, phone number, and
the types of work the firm has been certified to perform as a DBE.

{b) You must list each type of work for which a firm is eligible to be certified by using the most
specific NAICS code available to describe each type of work. You must make any changes to your
current directory entries necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]

t Back to Top

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types
of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly
burden the opportunity of non-DBE firms to participate in this type of work, you must devise appropriate
measures to address this overconcentration.

(b) These measures may include the use of incentives, technical assistance, business development
programs, mentor-protégé programs, and other appropriate measures designed to assist DBEs in
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performing work outside of the specific field in which you have determined that non-DBEs are unduly
burdened. You may also consider varying your use of contract goals, to the extent consistent with §26.51,
to unsure that non-DBEs are not unfairty prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your
determination of overconcentration and the measures you devise to address it. Once approved, the
measures become part of your DBE program.

£ Back to Top

§26.35 What role do business development and mentor-protégé programs have in the DBE
program?

(a) You may or, if an operating administration directs you to, you must establish a DRE business
development program (BDP) to assist firms in gaining the ability to compete successfully in the
marketplace outside the DBE program. You may require a DBE firm, as a condition of receiving
assistance through the BDP, to agree to terminate its participation in the DBE program after a certain
time has passed or certain objectives have been reached. See Appendix C of this part for guidance on
administering BDP programs.

(b} As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another
DBE or non-DBE firm is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-
protége program are eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must;

(i Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one
half of its goal on any contract let by the recipient; and

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than
every other contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat
protégé firms as affiliates of mentor firms, when both firms are participating under an approved mentor-
protége program. See Appendix D of this part for guidance concerning the operation of mentor-protégé
programs.

(¢} Your BDPs and mentor-protégé programs must be approved by the concerned operating
administration before you implement them. Once approved, they become part of your DBE program,

% Back to Top

§26.37 What are a recipient's responsibilities for monitoring the performance of other program
participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements
by all program participants (e.g., applying legal and contract remedies available under Federal, state and
local law). You must set forth these mechanisms in your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that
work committed to DBEs at contract award or subsequently {e.g., as the result of modification to the
contract} is actually performed by the DBEs to which the work was committed. This mechanism must
include a written certification that you have reviewed contracting records and monitored work sites in your
state for this purpose. The monitoring to which this paragraph refers may be conducted in conjunction
with monitoring of contract performance for other purposes {(e.g., close-out reviews for a contract).
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(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments
actually made to DBE firms), including a means of comparing these attainments to commitments. In your
reports of DBE participation to the Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097,
Jan. 28, 2011]

t Back to Top
§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate
competition by smali business concerns, taking all reasonable steps to eliminate obstacles to their
participation, including unnecessary and unjustified bundling of contract requirements that may preclude
small business participation in procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as
a part of your DBE program by February 28, 2012. As part of this program element you may inciude, but
are not limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount
{e.g., $1 million).

{2) in multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring
bidders on the prime contract to specify elements of the contract or specific subcontracts that are of a
size that small businesses, including DBEs, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that smalt businesses, including DBEs, can reasonably perform,
rather than self-performing all the work involved.

(4) identifying aiternative acquisition strategies and structuring procurements to facilitate the ability
of consortia or joint ventures consisting of small businesses, including DBEs, to compete for and perform
prime contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures,
ensuring that a reasonable number of prime contracts are of a size that small businesses, including
DBEs, can reasonably perform.

{c) You must actively imptement your program elements to foster smalt business participation. Doing
80 is a requirement of good faith implementation of your DBE program.

{76 FR 5097, Jan. 28, 2011]
£ Back to Top

Subpart C—Goals, Good Faith Efforts, and Counting
£ Back to Top
§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines
otherwise, not less than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a
tool in evaluating and monitoring DBES' opportunities to participate in DOT-assisted contracts.
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(c) The national 10 percent goal does not authorize or require recipients to set overall or contract
goals at the 10 percent level, or any other particular level, or to take any special administrative steps if
their goals are above or below 10 percent.

£ Back to Top
§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except
that, in limited and extreme circumstances, you may use set-asides when no other method could be
reasonably expected to redress egregious instances of discrimination.

% Back to Top
§26.45 How do recipients set overall goals?
Link to an amendment published at 78 FR 58593, October 2, 2014.

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE
participation in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle
purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not
required to develop overall goals for FTA or FAA respectively for that fiscal year. However, if you have an
existing DBE program, it must remain in effect and you must seek to fulfill the objectives outlined in §26.1.

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing
and able DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted
contracts {(hereafter, the “relative availability of DBEs”). The goal must reflect your determination of the
level of DBE participation you would expect absent the effects of discrimination. You cannot simply rely
on either the 10 percent national goal, your previous overall goal or past DBE participation rates in your
program without reference to the relative availability of DBEs in your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative
availability of DBEs. The following are examples of approaches that you may take toward determining a
base figure. These examples are provided as a starting point for your goal setting process. Any
percentage figure derived from one of these examples should be considered a basis from which you
begin when examining all evidence available in your jurisdiction. These examples are not intended as an
exhaustive iist. Other methods or combinations of methods to determine a base figure may be used,
subject to approval by the concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able
DBEs in your market from your DBE directory. Using the Census Bureau's County Business Pattern
(CBP) data base, determine the number of all ready, willing and able businesses available in your market
that perform work in the same NAICS codes. (Information about the CBP data base may be obtained
from the Census Bureau at their web site, www.census.gov/epcd/cbp/view/cbpview.html) Divide the
number of DBEs by the number of all businesses to derive a base figure for the relative availability of
DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted on your DOT-assisted
prime contracts or subcontracts in the previous year. Determine the number of all businesses that have
bid or quoted on prime or subcontracts in the same time period. Divide the number of DBE bidders and
quoters by the number for all businesses to derive a base figure for the relative availability of DBEs in
your market.
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(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable
disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially
simifar, market has set an overall goal in compliance with this rule, you may use that goal as a base
figure for your goal.

(5) Alternative methods. You may use other methods to determine a base figure for your overall
goal. Any methodoiogy you choose must be based on demonstrable evidence of local market conditions
and be designed to ultimately attain a goal that is rationally related to the relative availability of DBEs in
your market.

(d) Step 2. Once you have calculated a base figure, you must examine alt of the evidence available
in your jurisdiction to determine what adjustment, if any, is needed to the base figure in order to arrive at
your overall goal.

(1) There are many types of evidence that must be considered when adjusting the base figure.
These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as
measured by the volume of work DBEs have performed in recent years;

(i) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not
already accounted for in your base figure; and

(i) If your base figure is the goal of another recipient, you must adjust it for differences in your local
market and your contracting program.

{2} If available, you must consider evidence from related fields that affect the opportunities for DBEs
to form, grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to
participate in your program;

(iiy Data on employment, self-employment, education, training and union apprenticeship programs,
to the extent you can relate it to the opportunities for DBEs to perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of
past discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the
adjustment must be based on demonstrable evidence that is logically and directly related to the effect for
which the adjustment is sought.

{e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of this
section, you should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend
in FHWA-assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA
funds to be used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted
contracts in the three forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express
your overall goal as a percentage of funds for a particular grant or project or group of grants and/or
projects. Like other overall goals, a project goal may be adjusted to reflect changed circumstances, with
the concurrence of the appropriate operating administration.
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(i) A project goal is an overall goal, and must meet alf the substantive and procedurai requirements
of this section pertaining to overall goals.

(i) A project goal covers the entire fength of the project to which it applies.

(i) The project goal should include a projection of the DBE participation anticipated to be obtained
during each fiscal year covered by the project goal.

(iv} The funds for the project to which the project goal pertains are separated from the base from
which your regular overall goal, applicable to contracts not part of the project covered by a project goal, is
calculated.

(()(1)(i} If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT
operating administration by August 1 at three-year intervals, based on a schedule established by the
FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site.

(i) You may adjust your three-year overall goal during the three-year period to which it applies, in
order to refiect changed circumstances. You must submit such an adjustment to the concerned operating
administration for review and approval.

(i} The operating administration may direct you to undertake a review of your goal if necessary to
ensure that the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years,
the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year period.

(v} You may make, for informational purposes, projections of your expected DBE achievements
during each of the three years covered by your overall goal. However, it is the overall goal itself, and not
these informational projections, to which the provisions of section 26.47(c) of this part apply.

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in
paragraph (e}(3) of this section, you must submit the goal for review at a time determined by the FHWA,
FTA or FAA Administrator, as applicable.

(3) You must include with your overall goal submission a description of the methodology you used to
establish the goal, incuding your base figure and the evidence with which it was calculated, and the
adjustments you made to the base figure and the evidence you relied on for the adjustments. You should
also include a summary listing of the relevant available evidence in your jurisdiction and, where
applicable, an explanation of why you did not use that evidence to adjust your base figure. You must also
include your projection of the portions of the overall goal you expect to meet through race-neutral and
race-consioous measures, respectively {see 26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with your overall goal.
However, if the operating administration’s review suggests that your overall goal has not been correctly
calcuiated, or that your method for calculating goals is inadequate, the operating administration may, after
consulting with you, adjust your overall goal or require that you do so. The adjusted overall goal is binding
on you,

{5) If you need additional time to collect data or take other steps to develop an approach to setting
overall goals, you may request the approval of the concerned operating administration for an interim goal
and/or goal-setting mechanism. Such a mechanism must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible given
the data available to you; and

(if) Avoid imposing undue burdens on non-DBEs.
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(6) Timely submission and operating administration approval of your overall goal is a condition of
eligibility for DOT financial assistance.

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance
with this part. If you establish and implement goals in a way different from that provided in this part, you
are not in compliance with this part. If you fail to comply with this requirement, you are not eligible to
receive DOT financial assistance.

(9) In establishing an overall goal, you must provide for public participation. This public participation
must include:

(1) Consultation with minority, women's and general contractor groups, community organizations,
and other officials or organizations which could be expected to have information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of discrimination on
opportunities for DBEs, and your efforts to estabiish a level playing field for the participation of DBEs.

(2) A published notice announcing your proposed overall goal, informing the public that the
proposed goal and its rationale are available for inspection during normal business hours at your principal
office for 30 days following the date of the notice, and informing the public that you and the Department
will accept comments on the goals for 45 days from the date of the notice. The notice must include
addresses to which comments may be sent, and you must publish it in general circulation media and
available minority-focused media and trade association publications.

(h) Your overall goais must provide for participation by all certified DBEs and must not be
subdivided into group-specific goals.

[64 FR 5126, Feb. 2, 1989, as amended at 64 FR 34570, June 28, 1999; 65 FR 68851, Nov. 15, 2000; 68 FR 35553,
June 16, 2003; 75 FR 5538, Feb. 3, 2010; 76 FR 5087, Jan. 28, 2011]
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§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule,
because your DBE participation falls short of your overall goal, unless you have failed to administer your
program in good faith.

(b} If you do not have an approved DBE program or overall goal, or if you fail to implement your
program in good faith, you are in noncompliance with this part.

(c} If the awards and commitments shown on your Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year, you
must do the following in order to be regarded by the Department as implementing your DBE program in
good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and
commitments in that fiscal year;

(2) Estabiish specific steps and milestones to correct the problems you have identified in your
analysis and to enable you to meet fully your goal for the new fiscal year;

(3)(1) If you are a state highway agency; one of the 50 largest transit authorities as determined by
the FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA, you
must submit, within 90 days of the end of the fiscal year, the analysis and corrective actions developed
under paragraphs (c)(1) and (2) of this section to the appropriate operating administration for approval. If
the operating administration approves the report, you will be regarded as complying with the
requirements of this section for the remainder of the fiscal year.
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(i) As a transit authority or airport not meeting the criteria of paragraph (¢)(3)(i) of this section, you
must retain analysis and corrective actions in your records for three years and make it available to FTA or
FAA on request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the
recipient's analysis and corrective actions including, but not limited to, modifications to your overall goal
methodology, changes in your race-conscious/race-neutral split, or the introduction of additional race-
neutral or race-conscious measures.

{5) You may be regarded as being in noncompliance with this Part, and therefore subject to the
remedies in §26.103 or §26.105 of this part and other applicable regulations, for failing to implement your
DBE program in good faith if any of the following things occur:

(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner
as required under paragraph {c){3} of this section;

(i FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(iii} You do not fully implement the corrective actions to which you have committed or conditions that
FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other
information coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it
unlikely that you will achieve DBE awards and commitments that would be necessary to allow you to
meet your overall goal at the end of the fiscal year, FHWA, FTA, or FAA, as applicable, may require you
to make further good faith efforts, such as by modifying your race-conscious/race-neutral split or
introducing additional race-neutral or race-conscious measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
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§26.49 How are overall goals established for transit vehicle manufacturers?
Link to an amendment published at 79 FR 59594, October 2, 2014,

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle
manufacturer, as a condition of being authorized to bid or propose on FTA-assisted transit vehicie
procurements, certify that it has complied with the requirements of this section. You do not include FTA
assistance used in transit vehicle procurements in the base amount from which your overall goal is
calculated.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approvai an
annual overall percentage goal. in setting your overall goal, you should be guided, to the extent
applicable, by the principles underlying §26.45. The base from which you calculate this goal is the
amount of FTA financial assistance included in transit vehicle contracts you will perform during the fiscal
year in question. You must exclude from this base funds attributable to work performed outside the
United States and its territories, possessions, and commonwealths. The requirements and procedures of
this part with respect to submission and approval of overall goals apply to you as they do to recipients.

(c) As a transit vehicle manufacturer, you may make the certification required by this section if you
have submitted the goal this section requires and FTA has approved it or not disapproved it.

(d) As a recipient, you may, with FTA approval, establish project-specific goals for DBE participation
in the procurement of transit vehicles in lieu of complying through the procedures of this section.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures
of this section with respect to procurements of vehicles or specialized equipment. If you choose to do so,

69




then the manufacturers of this equipment must meet the same requirements (including goal approval by
FHWA or FAA) as transit vehicle manufacturers must meet in FTA-assisted procurements.

£ Back to Top
§26.51 What means do recipients use to meet overail goals?
Link to an amendment published at 79 FR 59595, October 2, 2014.

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of
facilitating DBE participation. Race-neutral DBE participation includes any time a DBE wins a prime
contract through customary competitive procurement procedures, is awarded a subcontract on a prime
contract that does not carry a DBE goal, or even if there is a DBE goal, wins a subcoentract from a prime
contractor that did not consider its DBE status in making the award (e.g., a prime contractor that uses a
strict low bid system to award subcontracts).

(b) Race-neutral means include, but are not limited to, the following:

{1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery
schedules in ways that facilitate participation by DBEs and other small businesses and by making
contracts more accessible to small businesses, by means such as those provided under §26.39 of this
part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing
(e.g., by such means as simplifying the bonding process, reducing bonding requirements, eliminating the
impact of surety costs from bids, and providing services to help DBEs, and other smali businesses, obtain
bonding and financing);

(3) Providing technical assistance and other services:

(4) Carrying out information and communications programs on contracting procedures and specific
contract opportunities (e.g., ensuring the inciusion of DBEs, and other small businesses, on recipient
mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of potential
subcontractors; provision of information in languages other than English, where appropriate);

(5} Implementing a supportive services program to develop and improve immediate and long-term
business management, record keeping, and financial and accounting capability for DBEs and other smalll
businesses;

(6) Providing services to help DBEs, and other small businesses, improve long-term deveiopment,
increase opportunities to participate in a variety of kinds of work, handle increasingly significant projects,
and achieve eventual self-sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fieids in which DBE
participation has historically been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest
feasible universe of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging
technology and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you
must also submit your projection of the portion of the goal that you expect to meet through race-neutral
means and your basis for that projection. This projection is subject to approval by the concerned
operating administration, in conjunction with its review of your overall goal.
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(d} You must establish contract goals to meet any portion of your overall goal you do not project
being able to meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:

(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting
possibilities.

{2} You are not required to set a contract goal on every DOT-assisted contract. You are not required
to set each contract goal at the same percentage level as the overall goal. The goal for a specific contract
may be higher or lower than that percentage level of the overall goal, depending on such factors as the
type of work involved, the location of the work, and the availability of DBEs for the work of the particular
contract. However, over the period covered by your overall goal, you must set contract goals so that they
will cumutatively result in meeting any portion of your overalf goal you do not project being able to meet
through the use of race-neutral means.

(3) Operating administration approvat of each contract goal is not necessarity required. However,
operating administrations may review and approve or disapprove any contract goal you estabfish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be
subdivided into group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (¢} of this section estimates that you can meet your
entire overall goal for a given year through race-neutral means, you must implement your program
without setting contract goals during that year, unless it becomes necessary in order meet your overall
goal.

Example to paragraph (f}{1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12
percent or more DBE participation through the use of race-neutral measures, without any use of contract goals. In
this case, you do not set any contract goals for the contracts that will be performed in Year 1. However, if part way
through Year 1, your DBE awards or commitments are not at a level that would permit you to achieve your overall
goal for Year 1, you could begin setting race-conscious DBE contract goals during the remainder of the year as part
of your obligation to implement your program in good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you
will exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If you
determine that you will fall short of your overall goal, then you must make appropriate modifications in
your use of race-neutral and/or race-conscious measures to allow you to meet the overall goal.

Exarnple fo paragraph (f){2). In Year 1|, your overall goal is 12 percenl. You have estimated that you can obtain
5 percent DBE participation through use of race-neutral measures. You therefore plan to obtain the remaining 7
percent participation through use of DBE goals. By September, you have already obtained 11 percent DBE
participation for the year, For contracts let during the remainder of the year, you use coniract goals only to the extent
necessary to obtain an additional one percent DBE participation. However, if you determine in September that your
participation for the year is likely to be only 8 percent total, then you would increase your use of race-neutral and/or
race-conscious means during the remainder of the year in order to achieve your overail goal.

(3} If the DBE participation you have obtained by race-neutral means alone meets or exceeds your
overall goals for two consecutive years, you are not required to make a projection of the amount of your
goal you can meet using such means in the next year. You do not set contract goals on any contracts in
the next year. You continue using only race-neutral means to meet your overall goals unless and until you
do not meet your overall goal for a year,

Example to paragraph (f)(3): Your overall goa! for Years [ and Year 1l is 10 percent. The DBE participation you
obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does not matter
whether you obtained additional DBE participation through using contract goals in these years.) In Year Ill and
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foiiowing years, you do not need ta make a projection under paragraph (c) of this section of the portion of your overall
goal you expect to meet using race-neutrat means. You simply use race-neutral means to achieve your overall goals.
However, if in Year VI your DBE participation falls short of your overall goal, then you must make a paragraph (c)
projection for Year Vil and, if necessary, resume use of contract goals in that year.

{4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through
the use of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your
use of contract goals proportionately in the following year.

Example to paragraph (f){4): In Years | and li, your overall goal is 12 percent, and you obtain 14 and 16 percent
DBE participation, respectively. You have exceeded your goals over the two-year period by an average of 25 percent.
In Year Ili, your overall goal is again 12 percent, and your paragraph (c) projection estimates that you will obtain 4
percent DBE participation through race-neutral means and 8 percent through contract goals. You then reduce the
contract goal projection by 25 percent {j.¢., from 8 to 6 percent) and set contract goals accordingly during the year. if
in Year Il you obtain 11 percent participation, you do not use this contract goat adjustment mechanism for Year IV,
because there have not been two consecutive years of exceeding overall goals.

(@) In any year in which you project meeting part of your goal through race-neutral means and the
remainder through contract goals, you must maintain data separately on DBE achievements in those
contracts with and without contract goals, respectively. You must report this data to the concerned
operating administration as provided in §26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
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§26.53 What are the good faith efforts procedures recipients follow in situations where there are
contract goals?

Link to an amendment published at 79 FR 59585, October 2, 2014,

(a) When you have established a DBE contract goal, you must award the contract only to a
bidder/offeror who makes good faith efforts to meet it. You must determine that a bidder/offeror has made
good faith efforts if the bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not
succeed in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate
good faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to
meet the goal. See Appendix A of this part for guidance in determining the adequacy of a bidder/offeror's
good faith efforts.

(b} in your solicitations for DOT-assisted contracts for which a contract goal has been established,
you must require the following:

(1) Award of the contract will be conditioned on meeting the requirements of this section:

(2) All bidders/offerors will be required to submit the following information to the recipient, at the time
provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;

(iiy A description of the work that each DBE wili perform;

(iii} The doltar amount of the participation of each DBE firm participating;

{iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose

participation it submits to meet a contract goal;
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(v) Written confirmation from the DBE that it is participating in the contract as provided in the prime
contractor's commitment; and

{vi) if the contract goal is not met, evidence of good faith efforts (see Appendix A of this part); and

(3) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) of
this section—

{f) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under
contract negotiation procedures; or

(i) At any time before you commit yourself to the performance of the contract by the bidder/offeror,
as a matter of responsibility.

{c) You must make sure all information is complete and accurate and adequately documents the
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the
bidder/offeror.

{d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements
of paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an
opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith
efforts to do so.

(2) Your decision on reconsideration must be made by an official who did not take part in the original
determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to do so.

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration official
to discuss the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for
finding that the bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealabie to the Department of
Transportation.

(e} In a “design-build” or "turnkey” contracting situation, in which the recipient lets a master contract
to a contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may
establish a goal for the project. The master contractor then establishes contract goals, as appropriate, for
the subcontracts it lets. Recipients must maintain oversight of the master contractor's activities to ensure
that they are conducted consistent with the requirements of this part.

{f)(1) You must require that a prime contractor not terminate a DBE subcontractor listed in response
to paragraph (b}(2} of this section (or an approved substitute DBE firm) without your prior written consent.
This includes, but is not limited to, instances in which a prime contractor seeks to perform work originally
designated for a DBE subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with
another DBE firm.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence
document, that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:

(i) The fisted DBE subcontractor fails or refuses to execute a written contract;
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(i) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Provided, however, that good cause does not exist if the
failure or refusal of the DBE subcontractor to perform its work on the subcontract results from the bad
faith or discriminatory action of the prime contracor;

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state
faw;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written
notice of its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii} A DBE owner dies or becomes disabled with the resuit that the listed DBE contractor is unable
to complete its work on the contract:

(ix) Other documented good cause that you determine compels the termination of the DBE
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to terminate a DBE
it relied upon to obtain the contract so that the prime contractor can self-perform the work for which the
DBE contractor was engaged or so that the prime contractor can substitute another DBE or non-DBE
contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the
prime contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to
request to terminate and/or substitute, and the reason for the request.

{5) The prime contractor must give the DBE five days to respond to the prime contractor's notice
and advise you and the contractor of the reasons, if any, why it objects to the proposed termination of its
subcontract and why you should not approve the prime contractor's action. If required in a particular case
as a matter of public necessity {(e.g., safety), you may provide a response period shorter than five days.

{6} In addition to post-award terminations, the provisions of this section apply to preaward deletions
of or substitutions for DBE firms put forward by offerors in negotiated procurements.

(9) When a DBE subcontractor is terminated, or fails to complete its work on the contract for any
reason, you must require the prime contractor to make good faith efforts to find another DBE
subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding
another DBE to perform at ieast the same amount of work under the contract as the DBE that was
terminated, to the extent needed to meet the contract goal you established for the procurement.

(h} You must include in each prime contract a provision for appropriate administrative remedies that
you will invoke if the prime contractor fails to comply with the requirements of this section.

(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the
work the DBE has committed to performing with its own forces as well as the work that it has committed
to be performed by DBE subcontractors and DBE suppliers.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
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14 Back to Top
§26.55 How is DBE participation counted toward goals?
Link to an amendment published at 79 FR 59595, October 2, 2014.

(a) When a DBE participates in a contract, you count only the value of the work actually performed
by the DBE toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered
by paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of
supplies and materials obtained by the DBE for the work of the contract, including supplies purchased or
equipment leased by the DBE {except supplies and equipment the DBE subcontractor purchases or
leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for providing bonds or
insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals,
provided you determine the fee to be reasonable and not excessive as compared with fees customarily
allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE.
Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total doliar value
of the contract equai to the distinct, clearly defined portion of the work of the contract that the DBE
performs with its own forces toward DBE goals.

(¢) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a
commercially usefu! function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work
of the contract and is carrying out its responsibilities by actually performing, managing, and supervising
the work involved. To perform a commercially useful function, the DBE must also be responsible, with
respect to materials and supplies used on the contract, for negotiating price, determining quality and
quantity, ordering the material, and installing (where appiicable) and paying for the materiat itseff. To
determine whether a DBE is performing a commercially useful function, you must evaluate the amount of
work subcontracted, industry practices, whether the amount the firm is to be paid under the contract is
commensurate with the work it is actually performing and the DBE credit claimed for its performance of
the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of DBE participation. In determining whether a DBE is such an extra participant, you must
examine similar transactions, particularly those in which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its
contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract than
would be expected on the basis of normal industry practice for the type of work involved, you must
presume that it is not performing a commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may
determine that the firm is performing a commercially useful function given the type of work involved and
normal industry practices.
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(5) Your decisions on commercially useful function matters are subject to review by the concerned
operating administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a
commercially useful function:

{1) The DBE must be responsible for the management and supervision of the entire trucking
operation for which it is responsible on a particular contract, and there cannot be a contrived arrangement
for the purpose of meeting DBE goals.

(2} The DBE must itself own and operate at least one fully licensed, insured, and operational truck
used on the contract.

(3) The DBE receives credit for the total value of the transportation services it provides on the
contract using trucks it owns, insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified
as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The
DBE who leases trucks from a non-DBE is entitied to credit for the total value of transportation services
provided by non-DBE lessees not to exceed the value of transportation services provided by DBE-owned
trucks on the contract. Additional participation by non-DBE lessees receives credit only for the fee or
commission it receives as a result of the lease arrangement. If a recipient chooses this approach, it must
obtain written consent from the appropriate Department Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. it leases two trucks
from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total value of
transportation services provided by Firm X and Firm Y, and may aiso be awarded for the total value of transportation
services provided by four of the six trucks provided by Firm 2. In all, full credit would be allowed for the participation
of eight trucks. With respect to the other two trucks provided by Firm Z, DBE credit could be awarded only for the
fees or commissions pertaining to those trucks Firm X receives as a result of the lease with Firm Z.

(6) For purposes of this paragraph {d), a lease must indicate that the DBE has exclusive use of and
control over the truck. This does not preclude the leased truck from working for others during the term of
the lease with the consent of the DBE, so long as the iease gives the DBE absolute priority for use of the
leased truck. Leased trucks must display the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the
following:

(1)(i} If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the
cost of the materials or supplies toward DBE goals.

(i) For purposes of this paragraph {e){1), a manufacturer is a firm that operates or maintains a
factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment
required under the contract and of the general character described by the specifications.

{2)(i) if the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the
cost of the materials or supplies toward DBE goals.

(if} For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract are bought, kept in stock, and
regularly sold or leased to the public in the usual course of business.

(A) To be a regular dealer, the firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease of the products in question.
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(B) A person may be a regular deafer in such bulk items as petroleum products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as provided in this
paragraph (e}(2)ii) if the person both owns and operates distribution equipment for the products. Any
supplementing of regular dealers' own distribution equipment shall be by a iong-term lease agreement
and not on an ad hoc or contract-by-contract basis.

{C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite
transactions are not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor
a regular dealer, count the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of materials
or supplies required on a job site, toward DBE goals, provided you determine the fees to be reasonable
and not excessive as compared with fees customarily allowed for simiiar services. Do not count any
portion of the cost of the materials and supplies themselves toward DBE goals, however.

{f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this
part at the time of the execution of the contract, do not count the firm's participation toward any DBE
goals, except as provided for in §26.87(i)).

(g) Do not count the doltar value of work performed under a contract with a firm after it has ceased
to be certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with
its DBE obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1989, as amended at 65 FR 68851, Nov. 15, 2000; 68 FR 35554, June 16, 2003]
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Subpart D—Certification Standards

t Back to Top
§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the
standards of this subpart.

(b} The firm seeking certification has the burden of demonstrating to you, by a preponderance of the
evidence, that it meets the requirements of this subpart concerning group membership or individual
disadvantage, business size, ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are
socially and economically disadvantaged. This means they do not have the burden of proving to you that
they are socially and economically disadvantaged. In order to obtain the benefit of the rebuttable
presumption, individuals must submit a signed, notarized statement that they are a member of one of the
groups in §26.67(a). Applicants do have the obligation to provide you information concerning their
economic disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and
individuals concerning whom the presumption of disadvantage has been rebutted, have the burden of
proving to you, by a preponderance of the evidence, that they are socially and economically
disadvantaged. (See Appendix E of this part.)

{e} You must make determinations concerning whether individuals and firms have met their burden
of demonstrating group membership, ownership, control, and social and economic disadvantage (where
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disadvantage must be demonstrated on an individual basis) by considering all the facts in the record,
viewed as a whole.

{64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003)

£ Back to Top
§26.63 What rules govern group membership determinations?

(a)(1) If, after reviewing the signed notarized statement of membership in a presumptively
disadvantaged group (see §26.61(c)), you have a weli founded reason to question the individual's claim
of membership in that group, you must require the individual to present additional evidence that he or she
is a member of the group.

{2) You must provide the individual a written explanation of your reasons for questioning his or her
group membership and a written request for additional evidence as outlined in paragraph (b) of this
section.

(3) inimplementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a disproportionate
burden on members of a particutar group could violate §26.7(b) and/or Title VI of the Civil Rights Act of
1964 and 48 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to
be a member of the group over a long period of time prior to application for certification and whether the
person is regarded as a member of the group by the relevant community. You may require the applicant
to produce appropriate documentation of group membership.

(1) if you determine that an individual claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the individual must demonstrate
social and economic disadvantage on an individual basis.

{2) Your decisions concerning membership in a designated group are subject to the certification
appeals procedure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003)
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§26.65 What rules govern business size determinations?
Link to an amendment published at 79 FR 59596, October 2, 2014.

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as
defined by Small Business Administration (SBA) standards. As a recipient, you must apply current SBA
business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to
perform in DOT-assisted contracts.

(b} Even if it meets the requirements of paragraph (a} of this section, a firm is not an eligible DBE in
any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as
defined by SBA regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in excess
of $22.41 million.

(c) The Department adjusts the number in paragraph (b) of this section annually using the
Department of Commerce price defiators for purchases by State and local governments as the basis for
this adjustment.
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[74 FR 15224, Apr. 3, 2009

t Back to Top
§26.67 What rules determine social and economic disadvantage?
Link to an amendment published at 79 FR 59596, October 2, 2014.

(a) Presumption of disadvarntage. (1) You must rebuttably presume that citizens of the United States
(or lawfuily admitted permanent residents) who are women, Black Americans, Hispanic Americans,
Native Americans, Asian-Pacific Americans, Subcontinent Asian Americans, or other minorities found to
be disadvantaged by the SBA, are socially and economically disadvantaged individuals. You must require
applicants to submit a signed, notarized certification that each presumptively disadvantaged owner is, in
fact, socially and economically disadvantaged.

(2)(1) You must require each individual owner of a firm applying to participate as a DBE, whose
ownership and control are relied upon for DBE certification to certify that he or she has a personai net
worth that does not exceed $1.32 million.

(i} You must require each individual who makes this certification to support it with a signed,
notarized statement of personal net worth, with appropriate supporting docurmentation. This statement
and documentation must not be unduly lengthy, burdensome, or intrusive.

(iii) In determining an individual's net worth, you must chserve the following requirements;
{A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such equity
that is attributable to excessive withdrawals from the applicant firm).

(C} Do not use a contingent liability to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k)
accounts, or other retirement savings or investment programs in which the assets cannot be distributed to
the individual at the present time without significant adverse tax or interest consequences, inciude only
the present value of such assets, less the tax and interest penalties that would accrue if the asset were
distributed at the present time.

(iv} Notwithstanding any provision of Federal or state law, you must not release an individual's
personal net worth statement nor any documents pertaining to it to any third party without the written
consent of the submitter. Provided, that you must transmit this information to DOT in any certification
appeal proceeding under section 26.89 of this part or to any other state to which the individual's firm has
applied for certification under §26.85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) If the statement of personal net worth that an
individual submits under paragraph (a)(2) of this section shows that the individual's personal net worth
exceeds $1.32 million, the individual's presumption of economic disadvantage is rebutted. You are not
required to have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of
economic disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one of the
designated groups is not, in fact, sociaily and/or economically disadvantaged you may, at any time, start
a proceeding to determine whether the presumption should be regarded as rebutted with respect to that
individual. Your proceeding must follow the procedures of §26.87.

(3) in such a proceeding, you have the burden of demonstrating, by a preponderance of the
evidence, that the individual is not socially and economically disadvantaged. You may require the
individual to produce information relevant to the determination of his or her disadvantage.

79




(4) When an individual's presumption of social and/or economic disadvantage has been rebutted,
his or her ownership and control of the firm in question cannct be used for purposes of DBE eligibility
under this subpart unless and until he or she makes an individual showing of sociat and/or economic
disadvantage. If the basis for rebutting the presumption is a determination that the individual's personal
net worth exceeds $1.32 million, the individual is no longer eligible for participation in the program and
cannot regain eligibility by making an individual showing of disadvantage.

{c) [Reserved]

(d} Individual determinations of social and economic disadvantage. Firms owned and controfied by
individuals who are not presumed to be socially and economically disadvantaged (including individuals
whose presumed disadvantage has been rebutted) may apply for DBE certification. You must make a
case-by-case determination of whether each individual whose ownership and control are relied upon for
DBE certification is socially and economically disadvantaged. In such a proceeding, the applicant firm has
the burden of demonstrating to you, by a preponderance of the evidence, that the individuals who own
and control it are socially and economically disadvantaged. An individual whose personal net worth
exceeds $1.32 million shall not be deemed to be economicatly disadvantaged. In making these
determinations, use the guidance found in Appendix E of this part. You must require that applicants
provide sufficient information to permit determinations under the guidance of Appendix E of this part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003; 76 FR 5099,
Jan. 28, 2011]
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§26.69 What rules govern determinations of ownership?
Link to an amendment published at 79 FR 59587, October 2, 2014.

(a) In determining whether the socially and economically disadvantaged participants in a firm own
the firm, you must consider all the facts in the record, viewed as a whole.

(b} To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals,

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of
voting stock outstanding and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by
socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's
partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest
must be owned by socially and economically disadvantaged individuals.

(c) The firm's ownership by socially and economically disadvantaged individuals must be rea!,
substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership
documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in
the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not
merely the form, of arrangements.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.
Except as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a
minor, are considered as held by disadvantaged persons in determining the ownership of a firm.
However, securities or assets held in trust are regarded as held by a disadvantaged individual for
purposes of determining ownership of the firm, if—
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(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee,
exercises effective control over the management, policy-making, and daily operational activities of the
firm. Assets held in a revocable living trust may be counted only in the situation where the same
disadvantaged individual is the sole grantor, beneficiary, and trustee.

{e) The contributions of capital or expertise by the socially and economically disadvantaged owners
to acquire their ownership interests must be real and substantial. Examples of insufficient contributions
include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a
disadvantaged individual, or mere participation in a firm's activities as an employee. Debt instruments
from financial institutions or other organizations that lend funds in the normal course of their business do
not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

{f) The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—

(i) In a specialized field;

(i) Of outstanding quality;

(iify In areas critical to the firm's operations;

{iv) Indispensabie to the firm's potential success;

(v) Specific to the type of work the firm performs; and

(vi} Documented in the records of the firm. These records must clearly show the contribution of
expertise and its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the
firm,

(@) You must always deem as held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the
individual—

(1) As the result of a final property settlement or court order in a divorce or legal separation,
provided that no term or condition of the agreement or divorce decree is inconsistent with this section: or

(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically disadvantaged individual,
for purposes of determining ownership, all interests in a business or other assets obtained by the
individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged
individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(i} Involved in the same cr a similar line of business; or

(i) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which
the individuat is seeking certification.
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(2) To overcome this presumption and permit the interests or assets to be counted, the
disadvantaged individual must demonstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

(i} The disadvantaged individual actualty controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift
or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for ownership
of a firm;

(1) When marital assets (other than the assets of the business in question), held jointly or as
community property by both spouses, are used to acquire the ownership interest asserted by one spouse,
you must deem the ownership interest in the firm to have been acquired by that spouse with his or her
own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in
the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the
firm is domiciled. You do not count a greater portion of joint or community property assets toward
ownership than state law would recognize as belonging to the socially and economically disadvantaged
owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly
owned or community assets used to acquire an ownership interest in the firm must be included as part of
the firm's application for DBE certification.

(i) You may consider the following factors in determining the ownership of a firm. However, you
must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely
because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as
the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph
(h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal
property, bank signature cards, or other documents; or

{3) Ownership of the firm in question or its assets is transferred for adequate consideration from a
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an
individual. In this case, you must give particularly close and careful scrutiny to the ownership and control

of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and
economically disadvantaged individual.

% Backto Top
§26.71 What rules govern determinations concerning control?
Link to an amendment published at 79 FR 59597, October 2, 2014.

(a) In determining whether socially and econemicailly disadvantaged owners control a firm, you must
consider all the facts in the record, viewed as a whale.

(b} Only an independent business may be certified as a DBE. An independent business is one the
viability of which does not depend on its relationship with another firm or firms.
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(1) In determining whether a potential DBE is an independent business, you must scrutinize
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or
bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE
firms compromise the independence of the potential DBE firm.

(3} You must examine the firm’s relationships with prime contractors to determine whether a pattern
of exclusive or primary dealings with a prime contractor compromises the independence of the potential
DBE firm,

(4) In considering factors related to the independence of a potential DBE firm, you must consider the
consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informat restrictions which limit the customary
discretion of the socially and economically disadvantaged owners. There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g.,
cumulative voting rights, voling powers attached to different classes of stock, employment contracts,
requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the
socially and economically disadvantaged owners, without the cooperation or vote of any non-
disadvantaged individual, from making any business decision of the firm. This paragraph does not
preclude a spousal co-signature on documents as provided for in §26.69(j}(2).

(d) The socially and economically disadvantaged owners must possess the power to direct or cause
the direction of the management and policies of the firm and to make day-to-day as well as long-term
decisions on matters of management, policy and operations.

(1} A disadvantaged owner must hold the highest officer position in the company (e.g., chief
executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with
control over alt partnership decisions.

{e} Individuals who are not socially and economically disadvantaged may be involved in a DBE firm
as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not,
however, possess or exercise the power to control the firm, or be disproportionately responsible for the
operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of
the management, policymaking, or daily operations of the firm to other participants in the firm, regardless
of whether these participants are socially and economically disadvantaged individuals. Such delegations
of authority must be revocabie, and the socially and economically disadvantaged owners must retain the
power to hire and fire any person to whom such authority is delegated. The managerial role of the socialily
and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can
reasonably conclude that the socially and economically disadvantaged owners actually exercise contro
over the firm's operations, management, and policy.

(g) The socially and economically disadvantaged owners must have an overall understanding of,
and managerial and technical competence and experience directly related to, the type of business in
which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners
are not required to have experience or expertise in every critical area of the firm's operations, or to have
greater experience or expertise in a given field than managers or key employees. The socially and
economically disadvantaged owners must have the ability to intelligently and critically evaluate
information presented by other participants in the firm's activities and to use this information to make
independent decisions concerning the firm's daily operations, management, and policymaking. Generally,
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expertise limited to office management, administration, or bookkeeping functions unrelated to the
principal business activities of the firm is insufficient to demonstrate control.

(h) If state or local law requires the persons to have a particular ficense or other credential in order
to own and/or control a certain type of firm, then the socially and economically disadvantaged persons
who own and control a potential DBE firm of that type must possess the required license or credential. If
state or local law does not require such a person to have such a license or credential o own and/or
control a firm, you must not deny certification solely on the ground that the person lacks the license or
credential. However, you may take into account the absence of the license or credential as one factor in
determining whether the socially and economically disadvantaged owners actually control the firm.

(i)(1) You may consider differences in remuneration between the socially and economically
disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.
Such consideration shall be in the context of the duties of the persons involved, normal industry practices,
the firm's policy and practice concerning reinvestment of income, and any other explanations for the
differences proffered by the firm. You may determine that a firm is controlied by its socially and
economically disadvantaged owner although that owner's remuneration is lower than that of some other
participants in the firm.

(2) In a case where a non-disadvantaged individual formerly controfied the firm, and a socially and
economically disadvantaged individual now contrals it, you may consider a difference between the
remuneration of the former and current controller of the firm as a factor in determining who controls the
firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to
receive greater compensation than the disadvantaged individual.

(J) In order to be viewed as controlling a firm, a socially and economically disadvantaged owner
cannot engage in outside employment or other business interests that conflict with the management of
the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to
control its activities. For example, absentee ownership of a business and part-time work in a full-time firm
are not viewed as constituting control. However, an individual could be viewed as controliing a part-time
business that operates only on evenings and/or weekends, if the individual controls it all the time it is
operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or
more of the individual's immediate famity members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.
Except as otherwise provided in this paragraph, you must make a judgment about the control the socially
and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you
do in other situations, without regard to whether or not the other persons are immediate family members.

(2} If you cannot determine that the socially and economically disadvantaged owners—as distinct
from the family as a whole—control the firm, then the socially and economically disadvantaged owners
have failed to carry their burden of proof concerning control, even though they may participate
significantly in the firm's activities.

() Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether
or not an immediate family member), ownership and/or control were transferred to a socially and
economically disadvantaged individual, and the non-disadvantaged individual remains involved with the
firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear
and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons
other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned
and/or controlted the firm.
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(m) In determining whether a firm is controlled by its socially and economically disadvantaged
owners, you may consider whether the firm owns equipment necessary to perform its work. However, you
must not determine that a firm is not controlied by socially and economically disadvantaged individuals
solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal
industry practice and the lease does not involve a refationship with a prime contractor or other party that
compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to controf the firm. To become certified in an
additional type of work, the firm need demonstrate to you only that its socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. You must not require
that the firm be recertified or submit a new application for certification, but you must verify the
disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work
is added) must be described in terms of the most specific available NAICS code for that type of work. If
you choose, you may also, in addition to applying the appropriate NAICS code, apply a descriptor from a
classification scheme of equivalent detail and specificity. A correct NAICS code is one that describes, as
specifically as possible, the principal goods or services which the firm would provide to DOT recipients.
Multiple NAICS codes may be assigned where appropriate. Program participants must rely on, and not
depart from, the plain meaning of NAICS code descriptions in determining the scope of a firm's
certification. If your Directory does not list types of work for any firm in a manner consistent with this
paragraph (a){1), you must update the Directory entry for that firm to meet the requirements of this
paragraph (a){1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a
certification are kept up-to-date and accurately reflect work which the UCP has determined the firm's
owners can control. The firm bears the burden of providing detailed company information the certifying
agency needs to make an appropriate NAICS code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work
in which it is seeking to be certified as a DBE, the firm may request that the certifying agency, in its
certification documentation, supplement the assigned NAICS code(s) with a clear, specific, and detailed
narrative description of the type of work in which the firm is certified. A vague, general, or confusing
description is not sufficient for this purpose, and recipients should not rely on such a description in
determining whether a firm's participation can be counted toward DBE goais.

(4) A certifier is not precluded from changing a certification classification or description if there is a
factual basis in the record. However, certifiers must not make after-the-fact statements about the scope of
a certification, not supported by evidence in the record of the certification action.

(0) A business operating under a franchise or license agreement may be certified if it meets the
standards in this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In
determining whether affiliation exists, you should generally not consider the restraints relating to
standardized quality, advertising, accounting format, and other provisions imposed on the franchisee or
licensee by the franchise agreement or license, provided that the franchisee or licensee has the right to
profit from its efforts and bears the risk of loss commensurate with ownership. Alternatively, even though
a franchisee or licensee may not be controlled by virtue of such provisions in the franchise agreement or
license, affiliation could arise through other means, such as common management or excessive
restrictions on the sale or transfer of the franchise interest or license.

{p) in order for a partnership to be controlled by socially and economically disadvantaged
individuals, any non-disadvantaged partners must not have the power, without the specific written
concurrence of the socially and economically disadvantaged partner(s), to contractually bind the
partnership or subject the partnership to contract or tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee
leasing company. The use of such a company does not preclude the socially and economically
disadvantaged individuals from controlling their firm if they continue to maintain an employer-employee
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relationship with the leased employees. This includes being responsible for hiring, firing, training,
assigning, and otherwise controlling the on-the-job activities of the employees, as well as ultimate
responsibility for wage and tax obligations related to the employees.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011]

£ Back to Top
§26.73 What are other rules affecting certification?
Link to an amendment published at 79 FR 59598, October 2, 2014.

(a)(1) Consideration of whether a firm performs a commercially useful function or is a regular dealer
pertains solely to counting toward DBE goals the participation of firms that have already been certified as
DBEs. Except as provided in paragraph (a){2) of this section, you must not consider commerciatiy useful
function issues in any way in making decisions about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the DBE
program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not
refuse to certify a firm based solely on historical information indicating a lack of ownership or control of
the firm by socially and economically disadvantaged individuals at some time in the past, if the firm
currently meets the ownership and control standards of this part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not
completed projects or contracts at the time of its application, has not yet realized profits from its activities,
or has not demonstrated a potential for success. If the firm meets disadvantaged, size, ownership, and
control requirements of this Part, the firm is eligible for certification.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT
requests) for information relevant to the certification process. Failure or refusal to provide such
information is a ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though
controlled by socially and economically disadvantaged individuals, are not eligible to be certified as
DBEs.

(e} An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as provided in this paragraph, a firm that is not owned by such individuals, but
instead is owned by another firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent or
holding company, established for tax, capitalization or other purposes consistent with industry practice,
and the parent or holding company in turn owns and controls an operating subsidiary, you may certify the
subsidiary if it otherwise meets all requirements of this subpart. In this situation, the individual owners and
controllers of the parent or holding company are deemed to control the subsidiary through the parent or
holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the
subsidiary by socially and economically disadvantaged individuals. The following examples illustrate how
this cumulative ownership provision works:

Example 1: Sccially and economically disadvantaged individuals own 100 percent of a holding company, which
has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the hoiding company, which owns 51 percent of a
subsidiary. The subsidiary may be certified, if all other requirements are met.
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Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70 percent
of a subsidiary. in this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 56 percent
(80 percent of the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all other
requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is owned by
disadvantaged individuais, through the holding or parent company, you cannot certify it because it fails to meet
control requirements.

Example 5: Disadvantaged individuals own B0 percent of the holding company, which in turn owns 51 percent
of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is about 31
percent. This is less than 51 percent, so you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than the size
standard for the subsidiary seeking certification and/or the gross receipis cap of §26.65(b). Under the rules
concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily
sufficient to demonstrate that a firm is an independent business, owned and controlied by socially and
economically disadvantaged individuals.

{9) You must not require a DBE firm to be prequalified as a condition for certification uniess the
recipient requires all firms that participate in its contracts and subcontracts to be prequalified.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or
Native Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size
standards of §26.35. Such a firm must be controlled by socially and economically disadvantaged
individuals, as provided in §26.71.

(i) The foliowing special rules apply to the certification of firms related to Alaska Native Corporations
(ANCs).

(1} Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation,
joint venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the
following requirements:

(i) The Settlement Common Stock of the underilying ANC and other stock of the ANC held by
holders of the Settlement Common Stock and by Natives and descendents of Natives represents a
majority of both the total equity of the ANC and the total voting power of the corporation for purposes of
electing directors;

(i) The shares of stock or other units of common ownership interest in the subsidiary, joint venture,
or partnership entity held by the ANC and by holders of its Settiement Common Stock represent a
majority of both the total equity of the entity and the total voting power of the entity for the purpose of
electing directors, the general partner, or principal officers; and

(i} The subsidiary, joint venture, or partnership entity has been certified by the Small Business
Administration under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT
uniform application form (see Appendix F of this part). You must obtain from the firm documentation
sufficient to demonstrate that entity meets the requirements of paragraph (i)(1) of this section. You must
also obtain sufficient information about the firm to allow you to administer your program (e.g., information
that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it
must meet the requirements of paragraph (h) of this section in order to be certified, on the same basis as
firms owned by indian Tribes or Native Hawaiian QOrganizations.

[64 FR 5126, Feb. 2, 1998, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011]
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Subpart E—Certification Procedures
t Back to Top
§26.81 What are the requirements for Unified Certification Programs?

(a) You and all other DOT recipients in your state must participate in a Unified Certification Program
{UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an
agreement establishing the UCP for that state and submit the agreement to the Secretary for approval.
The Secretary may, on the basis of extenuating circumstances shown by the recipients in the state,
extend this deadline for no more than one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this
section. The agreement must specify that the UCP will follow all certification procedures and standards of
this part, on the same basis as recipients; that the UCP shall cooperate fully with oversight, review, and
monitoring activities of DOT and its operating administrations; and that the UCP shall implement DOT
directives and guidance concerning certification matters. The agreement shall also commit recipients to
ensuring that the UCP has sufficient resources and expertise to carry out the requirements of this part.
The agreement shall include an implementation schedule ensuring that the UCP is fully operational no
later than 18 months following the approval of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the
recipients in that state,

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients
in the state for revisions. A compiete agreement which is not disapproved or remanded within 180 days of
its receipt is deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph
{a), you shall have the opportunity to make an explanation to the Secretary why a deadiine could not be
met and why meeting the deadline was beyond your control. If you fail to make such an explanation, or
the explanation does not justify the failure to meet the deadline, the Secretary shali direct you to complete
the required action by a date certain. If you and the other recipients fail to carry out this direction in a
timely manner, you are coliectively in noncompliance with this part.

(b) The UCP shalt make all certification decisions on behalf of ali DOT recipients in the state with
respect to participation in the DOT DBE Program.

(1) Certification decisions by the UCP shali be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant
is required to apply only once for a DBE certification that will be honored by ali recipients in the state.

{3) All obligations of recipients with respect to certification and nondiscrimination must be carried out
by UCPs, and recipients may use only UCPs that comply with the certification and nondiscrimination
requirements of this part.

(c) Al certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final
before the due date for bids or offers on a contract on which a firm seeks to participate as a DBE.

(d) A UCP is not required to process an application for certification from a firm having its principal
pface of business outside the state if the firm is not certified by the UCP in the state in which it maintains
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its principal place of business. The "home state” UCP shall share its information and documents
concerning the firm with other UCPs that are considering the firm's application.

(e} Subject to DOT approval as provided in this section, the recipients in two or more states may
form a regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an
agreement shall outline the specific responsibilities of each participant. A UCP may accept the
certification of any other UCP or DOT recipient.

{f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification
functions required by this part. You may also grant reciprocity to other recipient's certification decisions.

(9) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP
{including those from other states certified under the provisions of this part), the information required by
§26.31. The UCP shall make the directory available to the public efectronically, on the internet, as well as
in print. The UCP shall update the electronic version of the directory by including additions, deletions, and
other changes as soon as they are made and shall revise the print version of the Directory at least once a
year.

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this
part pertaining to recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1996, as amended at 76 FR 5100, Jan. 28, 2011]

t Back to Top
§26.83 What procedures do recipients foliow in making certification decisions?
Link to an amendment published at 79 FR 59598, Qctober 2, 2014.

{a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs
in your program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of
this part. When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and
this subpart that recipients are required to meet.

(¢) You must take all the following steps in determining whether a DBE firm meets the standards of
subpart D of this part:

(1) Perform an on-site visit to the offices of the firm. You must interview the principal officers of the
firm and review their résumés and/or work histories. You must also perform an on-site visit to jcb sites if
there are such sites on which the firm is working at the time of the eligibility investigation in your
jurisdiction or local area. You may rely upon the site visit report of any other recipient with respect to a
firm applying for certification;

(2) If the firm is a corporation, analyze the ownership of stock in the firm:
{3) Analyze the bonding and financial capacity of the firm:

(4) Determine the work history of the firm, including contracts it has received and work it has
completed;

(5) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any;
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(6) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE program;

{7} Require potential DBEs to complete and submit an appropriate application form, unless the
potential DBE is an SBA certified firm applying pursuant to the DOT/SBA MOU.

() You must use the appiication form provided in Appendix F to this part without change or revision.
However, you may provide in your DBE program, with the approval of the concerned operating
administration, for supplementing the form by requesting additional information not inconsistent with this
part.

{il) You must make sure that the appiicant attests to the accuracy and truthfulness of the information
on the application form. This shall be done either in the form of an affidavit sworn to by the applicant
before a person who is authorized by state law to administer oaths or in the form of an unsworn
declaration executed under penalty of perjury of the laws of the United States.

{iii) You must review all information on the form prior to making a decision about the eligibility of the
firm.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a
written request for certification information you have obtained about that firm {e.g., including application
materials or the report of a site visit, if you have made cne to the firm), you must promptly make the
information available to the other recipient.

(e} [Reserved)

(f) Subject to the approval of the concerned operating administration as part of your DBE program,
you may impose a reasonable appfication fee for certification. Fee waivers shali be made in appropriate
cases,

(9) You must safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business
information, consistent with applicable Federal, state, and local law.

{h) Once you have certified a DBE, it shall remain certified until and uniess you have removed its
certification, in whole or in part, through the procedures of section 26.87. You may not require DBEs to
reapply for certification or require “recertification” of currently certified firms. However, you may conduct a
certification review of a certified DBE firm, including a new on-site review, three years from the date of the
firm's most recent certification, or sooner if appropriate in light of changed circumstances (e.g., of the kind
requiring notice under paragraph (i) of this section}, a complaint, or other information concerning the
firm's eligibility. If you have grounds to question the firm's eligibility, you may conduct an on-site review on
an unannounced basis, at the firm's offices and jobsites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances
affecting your ability to meet size, disadvantaged status, ownership, or control requirements of this part or
any material change in the information provided in your application form,

(1) Changes in management responsibility among members of a limited liability company are
covered by this requirement.

{2) You must attach supporting documentation describing in detait the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is
authorized by state law to administer caths or of an unsworn declaration executed under penalty of
perjury of the laws of the United States. You must provide the written notification within 30 days of the
occurrence of the change. If you fail to make timely notification of such a change, you will be deemed to
have failed to cooperate under §26.109(c).
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(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of
your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state
law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the
United States. This affidavit must affirm that there have been no changes in the firm's circumstances
affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or
any material changes in the information provided in its application form, except for changes about which
you have notified the recipient under paragraph (i} of this section. The affidavit shall specifically affirm that
your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part,
documenting this affirmation with supporting documentation of your firm's size and gross receipts. If you
fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under
§26.109(c).

{k) If you are a recipient, you must make decisions on applications for certification within 90 days of
receiving from the applicant firm all information required under this part. You may extend this time period
once, for no more than an additional 60 days, upon written notice to the firm, explaining fuliy and
specifically the reasons for the extension. You may establish a different time frame in your DBE program,
upon a showing that this time frame is not feasible, and subject to the approval of the concerned
operating administration. Your failure to make a decision by the applicable deadline under this paragraph
is deemed a constructive denial of the application, on the basis of which the firm may appeal to DOT
under §26.89.

(1) As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the
application whether the application is complete and suitable for evaluation and, if not, what additional
information or action is required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws
its application before you have issued a decision on the application, the applicant can resubmit the
application at any time. As a recipient or UCP, you may not apply the waiting period provided under
§26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place
the reapplication at the “end of the line,” behind other applications that have been made since the firm's
previous application was withdrawn. You may also apply the waiting period provided under §26.86(c) of
this part to a firm that has established a pattern of frequently withdrawing applications before you make a
decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011]
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§26.85 Interstate certification.

(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A") applies to another State (“State B")
for DBE certification, State B may, at its discretion, accept State A’s certification and certify the firm,

without further procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification
notice from State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from
State A. State B can do so by reviewing State A's electronic directory or obtaining written confirmation
from State A.

(c} In any situation in which State B chooses not to accept State A's certification of a firm as
provided in paragraph (b) of this section, as the applicant firm you must provide the information in
paragraphs (c)(1) through (4) of this section to State B.
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{1} You must provide to State B a complete copy of the application form, all supporting documents,
and any other information you have submitted to State A or any other state related to your firm's
certification. This includes affidavits of no change (see §26.83(j)) and any notices of changes (see
§26.83(i)) that you have submitted to State A, as well as any correspondence you have had with State A's
UCP or any other recipient concerning your application or status as a DBE firm,

{2} You must also provide to State B any notices or correspondence from states other than State A
relating to your status as an applicant or certified DBE in those states. For example, if you have been
denied certification or decertified in State C, or subject to a decertification action there, you must inform
State B of this fact and provide all documentation concerning this action to State B.

(3) if you have filed a certification appeal with DOT (see §26.89), you must inform State B of the fact
and provide your letter of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by
State law to administer caths or an unsworn declaration executed under penalty of perjury of the laws of
the United States.

() This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c)
and the information is complete and, in the case of the information required by §26.85(c)(1), is an
identical copy of the information submitted to State A.

(if) If the on-site report from State A supporting your certification in State A is more than three years
old, as of the date of your application to State B, State B may require that your affidavit also affirm that
the facts in the on-site report remain true and correct.

(d} As State B, when you receive from an applicant firm all the information required by paragraph (c)
of this section, you must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm
(see §26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site
visit. As State A, you must transmit this information to State B within seven days of receiving the request.
A pattern by State B of not making such requests in a timely manner or by "State A” or any other State of
not complying with such requests in a timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is
erroneous or should not apply in your State. Reasons for making such a determination may inciude the
following:

(i) Evidence that State A's certification was obtained by fraud;

(i) New information, not available to State A at the time of its certification, showing that the firm
does not meet all eligibility criteria;

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this
part;

(iv) The State law of State B requires a result different from that of the State law of State A.

(v} The information provided by the applicant firm did not meet the requirements of paragraph (c) of
this section.

(3) If, as State B, unless you have determined that there is good cause to befieve that State A's
certification is erroneous or should not apply in your State, you must, no later than 60 days from the date
on which you received from the applicant firm all the information required by paragraph (c) of this section,
send to the applicant firm a notice that it is certified and place the firm on your directory of certified firms.
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(4) If, as State B, you have determined that there is good cause to believe that State A's certification
is erroneous or should not apply in your State, you must, no later than 60 days from the date on which
you received from the applicant firm alf the information required by paragraph (c) of this section, send to
the applicant firm a notice stating the reasons for your determination.

(i) This notice must state with particularity the specific reasons why State B believes that the firm
does not meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity to
respond to State B with respect to these reasons.

(iiy The firm may elect to respond in writing, to request an in-person meeting with State B's decision
maker to discuss State B's objections to the firm's eligibility, or both. If the firm requests a meeting, as
State B you must schedule the meeting to take place within 30 days of receiving the firm's request.

(it} The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is
not otherwise responsible for further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughty famitiar with the
provisions of this Part concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from
the firm or the meeting with the decision maker, whichever is later.

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil
Rights under s§26.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a date
14 days after you have made a timely request for it, you may hold action required by paragraphs (d)(2)
through (4) of this section in abeyance pending receipt of the site visit review report. In this event, you
must, no fater than 30 days from the date on which you received from an applicant firm alf the information
required by paragraph (c} of this section, notify the firm in writing of the delay in the process and the
reason for it.

(f{(1) As a UCP, when you deny a firm's application, reject the application of a firm certified in State
A or any other State in which the firm is certified, through the procedures of paragraph (d)(4) of this
section, or decertify a firm, in whole or in part, you must make an entry in the Department of
Transportation Office of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must
enter the following information:

{iy The name of the firm;

(i) The name(s) of the firm's owner(s};
(i) The type and date of the action;
(iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether
any firm that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from
the UCP that made it. As the UCP receiving such a request, you must provide a copy of the decision to
the requesting UCP within 7 days of receiving the request. As the UCP receiving the decision, you must
then consider the information in the decision in determining what, if any, action to take with respect to the
certified DBE firm or applicant.
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{g) You must implement the requirements of this section beginning January 1, 2012.

{76 FR 5100, Jan. 28, 2011]

t Back to Top
§26.86 What rules govern recipients’ denials of initial requests for certification?
Link to an amendment published at 79 FR 59598, October 2, 2014.

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a
DBE, you must provide the firm a written explanation of the reasons for the denial, specifically referencing
the evidence in the record that supports each reason for the denial. All documents and other information
on which the denial is based must be made available to the appticant, on request.

(b) When you deny DBE certification to a firm certified by the SBA, you must notify the SBA in
writing. The notification must include the reason for deniai.

() When a firm is denied certification, you must establish a time period of no more than twelve
months that must elapse before the firm may reapply to the recipient for certification. You may provide, in
your DBE program, subject to approval by the concerned operating administration, a shorter waiting
period for reapplication. The time period for reapplication begins to run on the date the explanation
required by paragraph (a) of this section is received by the firm.

(d) When you make an administratively final denial of certification concerning a firm, the firm may
appeal the denial to the Department under §26.89.

{64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003]

t Back to Top
§26.87 What procedures does a recipient use to remove a DBE's eligibility?
Link to an amendment published at 79 FR 59599, October 2, 2014.

(@) Ineligibility compfaints. (1) Any person may file with you a written complaint alleging that a
currently-certified firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are
not required to accept a general allegation that a firm is ineligibie or an anonymous complaint. The
complaint may include any information or arguments supporting the complainant's assertion that the firm
is ineligible and should not continue to be certified. Confidentiality of complainants’ identities must be
protected as provided in §26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the
complainant, and other available information. You may request additional information from the firm or
conduct any other investigation that you deem necessary.

(3) if you determine, based on this review, that there is reasonable cause to believe that the firm is
ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting
forth the reasons for the proposed determination. If you determine that such reasonable cause does not
exist, you must notify the complainant and the firm in writing of this determination and the reasons for it.
All statements of reasons for findings on the issue of reasonable cause must specifically reference the
evidence in the record on which each reason is based.

(b} Recipient-initiated proceedings. If, based on notification by the firm of a change in its
circumstances or other information that comes to your attention, you determine that there is reasonable
cause to believe that a currently certified firm is ineligible, you must provide written notice to the firm that
you propose to find the firm ineligible, setting forth the reasons for the proposed determination. The
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statement of reasons for the finding of reasonable cause must specifically reference the evidence in the
record on which each reason is based.

(c) DOT directive to initiate proceeding. (1) If the concemed operating administration determines
that information in your certification records, or other information available to the concerned operating
administration, provides reasonable cause to believe that a firm you certified does not meet the eligibility
criteria of this part, the concerned operating administration may direct you to initiate a proceeding to
remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the
reasons for the directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided
by paragraph (b} of this section.

(d} Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as
provided in paragraph (a), (b}, or (c) of this section, you must give the firm an opportunity for an informal
hearing, at which the firm may respond to the reasons for the proposal to remove its eligibility in person
and provide information and arguments concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a prependerance of the evidence, that
the firm does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable under state law
for the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under
§26.89, you must provide a transcript of the hearing to DOT and, aon request, to the firm. You must retain
the original record of the hearing. You may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. In
such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the firm
does not meet the certification standards, as you wouid during a hearing.

{e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's
eligibility is made by an office and personnel that did not take part in actions leading to or seeking to
impiement the proposal to remove the firm's eligibility and are not subject, with respect to the matter, to
direction from the office or personnel who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE program.

{2} The decisionmaker must be an individual who is knowledgeable about the certification
requirements of your DBE program and this part.

(3) Before a UCP is operational in its state, a small airport or small transit authority {i.e., an airport or
transit authority serving an area with less than 250,000 population) is required to meet this requirement
only to the extent feasible.

(f) Grounds for decision. You must not base a decision to remove eligibility on a reinterpretation or
changed opinion of information available to the recipient at the time of its certification of the firm. You may
base such a decision only on cne or mare of the following:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that render
the firm unable to meet the eligibility standards of this part;

(2) Information or evidence not available ta you at the time the firm was certified;

(3} Information that was concealed or misrepresented by the firm in previous certification actions by
a recipient;
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(4) A change in the certification standards or requirements of the Department since you certified the
firm; or

(56) A documented finding that your determination to certify the firm was factually erroneous.

{g} Notice of decision. Following your decision, you must provide the firm written notice of the
decision and the reasons for it, including specific references to the evidence in the record that supports
each reason for the decision. The notice must inform the firm of the consequences of your decision and
of the availability of an appeal to the Department of Transportation under §26.89. You must send copies
of the notice to the complainant in an ineligibility complaint or the concerned operating administration that
had directed you to initiate the proceeding.

{h) [Reserved]

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your
proceeding to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph (@)
of this section.

(i) Effects of removal of eligibifity. When you remove a firm's eligibility, you must take the following
action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made
a commitment to using a DBE prime contractor, but a subcontract or contract has not been executed
before you issue the decertification notice provided for in paragraph (g) of this section, the ineligible firm

does not count toward the contract goal or overall goal. You must direct the prime contractor to meet the
contract goal with an eligible DBE firm or demonstrate to you that it has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of
its ineligibility, the prime contractor may continue to use the firm on the contract and may continue to
receive credit toward its DBE goal for the firm's work. In this case, or in a case where you have let a
prime contract to the DBE that was later ruled ineligible, the portion of the ineligible firm's performance of
the contract remaining after you issued the notice of its ineligibility shall not count toward your overall
goal, but may count toward the contract goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard
during the performance of the contract, you may continue to count its participation on that contract toward
overall and contract goals.

(k) Availabilify of appeal. When you make an administratively final removal of a firm's eligibility under
this section, the firm may appeal the removal to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]

£ Back to Top

§26.88 xxx

Link to an amendment published at 79 FR 59599, October 2, 2014.

L Back to Top
§26.89 What is the process for certification appeals to the Department of Transportation?

Link to an amendment published at 79 FR 59599, October 2, 2014,
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(a)(1) If you are a firm that is denied certification or whose eligibility is removed by a recipient,
including SBA-certified firms applying pursuant to the DOT/SBA MOU, you may make an administrative
appeal to the Department.

(2) If you are a complainant in an ineligibility compiaint to a recipient (including the concerned
operating administration in the circumstances provided in §26.87(c)), you may appeal to the Department
if the recipient does not find reasonable cause to propose removing the firm's eligibility or, following a
removal of eligibility proceeding, determines that the firm is eligible.

(3} Send appeals to the following address: Department of Transportation, Office of Civil Rights,
1200 New Jersey Avenue, SE., Washington, DC 20590.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The
Department does not stay the effect of the recipient's decision while it is considering an appeal.

{c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date
of the recipient's finaf decision, including information and arguments concerning why the recipient's
decision should be reversed. The Department may accept an appeal filed later than 90 days after the
date of the decision if the Department determines that there was good cause for the late filing of the
appeal.

(1) if you are an appellant who is a firm which has been denied certification, whose certification has
been removed, whose owner is determined not to be a member of a designated disadvantaged group, or
concerning whose owner the presumption of disadvantage has been rebutted, your letter must state the
name and address of any other recipient which currently certifies the firm, which has rejected an
application for certification from the firm or removed the firm's eligibility within one year prior to the date of
the appeal, or before which an application for certification or a removal of eligibitity is pending. Failure to
provide this information may be deemed a failure to cooperate under §26.109(c).

(2) If you are an appellant other than one described in paragraph (c}{1) of this section, the
Department will request, and the firm whose certification has been questioned shall promptly provide, the
information called for in paragraph (c)(1) of this section. Failure to provide this information may be
deemed a failure to cooperate under §26.109(c).

{d) When it receives an appeal, the Department requests a copy of the recipient's complete
administrative record in the matter. If you are the recipient, you must provide the administrative record,
including a hearing transcript, within 20 days of the Department's request. The Department may extend
this time period on the basis of a recipient's showing of good cause. To facilitate the Department's review
of a recipient's decision, you must ensure that such administrative records are well organized, indexed,
and paginated. Records that do not comport with these requirements are not acceptable and wili be
returned to you to be corrected immediately. If an appeal is brought concerning one recipient's
certification decision concerning a firm, and that recipient relied on the decision and/or administrative
record of another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record. The
Department does not make a de novo review of the matter and does not conduct a hearing. The
Department may supplement the administrative record by adding relevant information made available by
the DOT Office of Inspector General: Federal, state, or local law enforcement authorities; officials of a
DOT operating administration or other appropriate DOT office; a recipient; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also
make this information available to the firm and any third-party complainant involved, consistent with
Federal or applicable state laws concerning freedom of information and privacy. The Department makes
available, on request by the firm and any third-party complainant invoived, any supplementary information
it receives from any source.

(1} The Department affirms your decision unless it determines, based on the entire administrative
record, that your decision is unsupported by substantial evidence or inconsistent with the substantive or
procedural provisions of this part concerning certification.
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(2) If the Department determines, after reviewing the entire administrative record, that your decision
was unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of
this part concerning certification, the Department reverses your decision and directs you to certify the firm
or remove its eligibility, as appropriate. You must take the action directed by the Department's decision
immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department determines that a
procedural error did not result in fundamental unfairness to the appeliant or substantially prejudice the
opportunity of the appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, the Department may remand the record to you with
instructions seeking clarification or augmentation of the record before making a finding. The Department
may also remand a case to you for further proceedings consistent with Department instructions
concerning the proper application of the provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of
the decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative record
or decision has been involved in the proceeding (see paragraph (d) of this section). The Department will
also notify the SBA in writing when DOT takes an action on an appeal that resuits in or confirms a loss of
eligibility to any SBA-certified firm. The notice includes the reasons for the Department's decision,
including specific references to the evidence in the record that supports each reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete
administrative record. If the Department does not make its decision within this period, the Department
provides written notice to concerned parties, including a statement of the reason for the delay and a date
by which the appeal decision will be made.

(g) All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.

[64 FR 5126, Feb. 2, 1989, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329,
June 12, 2008]

t Back to Top
§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is
binding. It is not binding on other recipients.

(b) If you are a recipient to which a DOT determination under §26 89 is applicable, you must take
the following action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's
eligibility on receipt of the determination, without further proceedings on your part. Effective on the date of
your receipt of the Department's determination, the consequences of a removal of eligibility set forth in
§26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove the

firm's eligibility, you must expeditiously commence a proceeding to determine whether the firm's eligibility
should be removed, as provided in §26.87.
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(3} If the Department determines that you erroneously declined to certify or removed the eligibility of
the firm, you must certify the firm, effective on the date of your receipt of the written notice of
Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of social
and economic disadvantage either should or should not be deemed rebutted, you must take appropriate
corrective action as determined by the Department.

(5} If the Department affirms your determination, no further action is necessary.

(c} Where DOT has upheld your denial of certification to or removal of efigibility from a firm, or
directed the removal of a firm's eligibility, other recipients with whom the firm is certified may commence a
proceeding to remove the firm's eligibility under §26.87. Such recipients must not remove the firm's
eligibility absent such a proceeding. Where DOT has reversed your denial of cerification to or removal of
eligibility from a firm, other recipients must take the DOT action into account in any certification action
involving the firm. However, other recipients are not required to certify the firm based on the DOT
decision.

£ Back to Top

Subpart F—~Compliance and Enforcement
£ Back to Top
§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement
action under §26.103 or §26.105 or appropriate program sanctions by the concerned operating
administration, such as the suspension or termination of Federal funds, or refusal to approve projects,
grants or contracts until deficiencies are remedied. Program sanctions may include, in the case of the
FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA program, actions
consistent with 48 U.S.C. 47106(d), 47111(d}, and 47122; and in the case of the FTA program, any
actions permitted under 49 U.5.C. chapter 53 or applicable FTA program requirements.

(b} As provided in statute, you will not be subject to compliance actions or sanctions for failing to
carry out any requirement of this part because you have been prevented from complying because a
Federal court has issued a final order in which the court found that the requirement is unconstitutional.

t Back to Top
§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

{a) Noncompliance complaints. Any persan who believes that a recipient has failed to comply with
its obligations under this part may file a written complaint with the concerned operating administration's
Office of Civil Rights. If you want to file a complaint, you must do so no iater than 180 days after the date
of the alleged violation or the date on which you {earned of a continuing course of conduct in violation of
this part. In response to your written request, the Office of Civil Rights may extend the time for filing in the
interest of justice, specifying in writing the reason for 5o doing. The Office of Civil Rights may protect the
confidentiality of your identity as provided in §26.108(b). Complaints under this part are limited to
allegations of violation of the provisions of this part.

(b) Compliance reviews. The concerned operating administration may review the recipient's
compliance with this part at any time, including reviews of paperwork and on-site reviews, as appropriate.
The Office of Civil Rights may direct the operating administration to initiate a compliance review based on
complaints received. :
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{c) Reasonable cause notice. if it appears, from the investigation of a compiaint or the results of a
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT
office promptly sends you, return receipt requested, a written notice advising you that there is reasonable
cause to find you in noncompliance. The notice states the reasons for this finding and directs you to reply
within 30 days concerning whether you wish to begin conciliation.

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shail pursue conciliation
for at least 30, but not more than 120, days from the date of your request. The appropriate DOT office
may extend the conciliation period for up to 30 days for good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded
as closed and you are regarded as being in compliance. The conciliation agreement sets forth the
measures you have taken or will take to ensure compliance. While a conciliation agreement is in effect,
you remain eligible for FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a conciliation
agreement, you are in noncompliance,

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time
provided in paragraph (d)(1} of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.

(2} Applicable findings in enforcement proceedings are binding on all DOT offices.

%t Back fo Top
§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA
financial assistance is enforced through the procedures of Title 49 of the United States Code, including
49 U.S.C. 47106(d), 47111(d), and 47122, and regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

{c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint
under 14 CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

% Back to Top
§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibitity criteria of subpart D of this part and that
attempts to participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful
statements or representations or under circumstances indicating a serious lack of business integrity or
honesty, the Department may initiate suspension or debarment proceedings against you under 2 CFR
parts 180 and 1200.

(b) if you are a firm that, in order to meet DBE contract goals or other DBE program requirements,
uses or attempts to use, on the basis of false, fraudulent or deceitful statements or representations or
under circumstances indicating a serious lack of business integrity or honesty, another firm that does not
meet the eligibifity criteria of subpart D of this part, the Department may initiate suspension or debarment
proceedings against you under 2 CFR parts 180 and 1200.

(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, the
concerned operating administration may consider the fact that a purported DBE has been certified by a
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recipient, Such certification does not preclude the Department from determining that the purported DBE,
or another firm that has used or attempted to use it to meet DBE goals, should be suspended or
debarred.

{d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE program whose conduct is subject to such action under 49
CFR part 31,

{e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or
other applicable provisions of law, any person who makes a false or fraudulent statement in connection
with participation of a DBE in any DOT-assisted program or otherwise violates applicable Federal
statutes.

{64 FR 5126, Feb, 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011}

t Back to Top

§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation
or retaliation?

(a) Avaitability of records. (1) In responding to requests for information concerning any aspect of the
DBE program, the Department complies with provisions of the Federal Freedom of Information and
Privacy Acts (5 U.S.C. 552 and 552a). The Department may make available to the public any information
concerning the DBE program release of which is not prohibited by Federal law.

(2} Notwithstanding any provision of Federal or state law, you must not release any information that
may reasonably be construed as confidential business information to any third party without the written
consent of the firm that submitted the information. This includes applications for DBE certification and
supporting information. However, you must transmit this information to DOT in any certification appeal
proceeding under §26.89 of this part or to any other state to which the individual's firm has applied for
certification under §26.85 of this part.

(b} Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a)
of this section, the identity of complainants shali be kept confidential, at their election. If such
confidentiality will hinder the investigation, proceeding or hearing, or result in a denial of appropriate
administrative due process to other parties, the complainant must be advised for the purpose of waiving
the privilege. Complainants are advised that, in some circumstances, failure to waive the privilege may
result in the closure of the investigation or dismissal of the proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with respect to confidentiality of information in compiaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to,
recipients, DBE firms and applicants for DBE certification, complainants and appeliants, and contractors
using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and
recipient compliance reviews, certification reviews, investigations, and other requests for information.
Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to
recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of
eligibility and/or suspension and debarment; with respect to a complainant or appelfant, dismissal of the
complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-
responsibility for future contracts and/or suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the
program, you must not intimidate, threaten, coerce, or discriminate against any individual or firm for the
purpose of interfering with any right or privilege secured by this part or because the individual or firm has
made a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under this part. If you violate this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
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£ Backto Top
Appendix A to Part 26—Guidance Concerning Good Faith Efforts
Link to an amendment published at 79 FR 59600, October 2, 2014.

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract, a bidder must, in
order to be responsible and/or responsive, make good faith efforts 1o meet the goal. The bidder can meet
this requirement in either of two ways. First, the bidder can meet the goal, documenting commitments for
participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder
can document adequate good faith efforts. This means that the bidder must show that it took all
necessary and reasonable steps to achieve a DBE goal or other requirement of this part which, by their
scope, intensity, and appropriateness to the objective, could reasonably be expected to obtain sufficient
DBE participation, even if they were not fully successful.

[l In any situation in which you have established a contract goal, part 26 requires you to use the
good faith efforts mechanism of this part. As a recipient, it is up to you to make a fair and reasonable
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important for
you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has
made. The efforts employed by the bidder should be those that one could reasonably expect a bidder to
take if the bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the
DBE contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract
requirements. We emphasize, however, that your determination concerning the sufficiency of the firm's
good faith efforts is a judgment call; meeting quantitative formulas is not required.

lll. The Department also strongly cautions you against requiring that a bidder meet a contract goal
(i.e., obtain a specified amount of DBE participation) in order to be awarded a contract, even though the
bidder makes an adequate good faith efforts showing. This rule specifically prohibits you from ignoring
bona fide good faith efforts.

V. The following is a list of types of actions which you should consider as part of the bidder's good
faith efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to
be exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A. Soliciting through all reasonable and available means {e.g. attendance at pre-bid meetings,
advertising and/or written notices) the interest of all certified DBEs who have the capability to perform the
work of the contract. The bidder must solicit this interest within sufficient time to allow the DBEs to
respond to the solicitation. The bidder must determine with certainty if the DBEs are interested by taking
appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that
the DBE goals will be achieved. This includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE participation, even when the prime contractor might
otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a
portion of the work available to DBE subcontractors and suppliers and to select those portions of the work
or material needs consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiation includes the names, addresses, and telephone numbers of
DBEs that were considered; a description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, inciuding DBE subcontractors, and would take a firm's price and capabilities as well as
contract goals into consideration. However, the fact that there may be some additional costs involved in
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finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract DBE
goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to perform the
work of a contract with its own organization does not relieve the bidder of the responsibility to make good
faith efforts. Prime contractors are not, however, required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry, membership in specific
groups, organizations, or associations and political or social affiliations (for example union vs. non-union
employee status} are not legitimate causes for the rejection or non-solicitation of bids in the contractor's
efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBESs in obtaining necessary equipment, supplies, materials,
or related assistance or services.

H. Effectively using the services of available minority/women community organizations;
minority/women contractors' groups; local, state, and Federal minority/women business assistance
offices; and other organizations as allowed on a case-by-case basis to provide assistance in the
recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, you may take into account the
performance of other bidders in meeting the contract. For example, when the apparent successful bidder
fails to meet the contract goal, but others meet it, you may reasonably raise the question of whether, with
additional reasonable efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE participation obtained by
other bidders, you may view this, in conjunction with other factors, as evidence of the apparent successful
bidder having made good faith efforts.

t Back to Top
Appendix B to Part 26-—Uniform Report of DBE Awards or Commitments and Payments Form

Link to an amendment published at 79 FR 58601, October 2, 2014.
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ENSTRUECTIONS FOR COMPLETING THE UNHFORM REFORT OF DBF AWARDS OR COMMITMENTS AND
PAYMENTS
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(B} In order for a firm to remain eligible for program participation, it must continue to meet all
eligibility criteria contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the
recipient a comprehensive business plan setting forth the participant's business targets, objectives and
goals. The participant will not be efigible for program benefits until such business plan is submitted and
approved by the recipient. The approved business plan wiil constitute the participant's short and long term
goals and the strategy for developmental growth to the point of economic viability in non-traditional areas
of work and/or work outside the DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating
the program participant's prospects for profitable operation during the term of program participation and
after graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of
correcting any financial, managerial, technical, or labor conditions which could impede the participant
from receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the
next two years, utilizing the resuits of the analysis conducted pursuant to paragraphs (C) and (D)(1) of
this appendix;

(4} Estimates of contract awards from the DBE program and from other sources which are needed
to meet the objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient
and modify the plan as may be appropriate to account for any changes in the firm's structure and
redefined needs. The currently approved pian should be considered the applicable plan for all program
purposes until the recipient approves in writing 2 modified plan. The recipient should establish an
anniversary date for review of the participant's business pltan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next
program year and the succeeding program year during the review of its business plan conducted under
paragraph (E) of this appendix. Such forecast should be included in the participant's business plan. The
forecast should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting
compliance with the business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE
participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business;
and

(4) Such other information as may be requested by the recipient to aid in providing effective
business development assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional
stage. The developmental stage is designed to assist participants to overcome their social and economic
disadvantage by providing such assistance as may be necessary and appropriate to enable them to
access relevant markets and strengthen their financial and managerial skills. The transitional stage of
program participation follows the developmental stage and is designed to assist participants to overcome,
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insofar as practical, their social and economic disadvantage and to prepare the participant for leaving the
program.

(H) The length of service in the program term should not be a pre-set time frame for either the
developmental or transitional stages but should be figured on the number of years considered necessary
in normal progression of achieving the firm's established goals and objectives. The setting of such time
could be factored on such items as, but not limited to, the number of contracts, aggregate amount of the
contract received, years in business, growth potential, etc.

(1) Beginning in the first year of the transitional stage of program participation, each participant
should annually submit for inclusion in its business plan a transition management plan outlining specific
steps to promote profitable business operations in areas other than traditional areas of DBE participation
after graduation from the program. The transition management plan should be submitted to the recipient
at the same time other modifications are submitted pursuant to the annual review under paragraph (E) of
this section. The plan should set forth the same information as required under paragraph {F) of steps the
participant will take to continue its business development after the expiration of its program term.

{J) When a participant is recognized as successfully completing the program by substantiaily
achieving the targets, objectives and goals set forth in its program term, and has demonstrated the ability
to compete in the marketplace, its further participation within the program may be determined by the
recipient.

(K} In determining whether a concern has substantially achieved the goals and objectives of its
business pian, the following factors, among others, should be considered by the recipient:

{1} Profitability;

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
{3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
{4} Ability to obtain bonding:

(3) A positive comparison of the DBE's business and financial profile with profiles of non-DBE
businesses in the same area or similar business category; and

(6) Good management capacity and capability.

(L) Upon determination by the recipient that the participant should be graduated from the
developmental program, the recipient should notify the participant in writing of its intent to graduate the
firm in a letter of notification. The letter of notification should set forth findings, based on the facts, for
every material issue relating to the basis of the program graduation with specific reasons for each finding.
The letter of notification should also provide the participant 45 days from the date of service of the letter
to submit in writing information that would explain why the proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to
expiration of the firm's program term for good cause due to the failure of the firm to engage in business
practices that will promote its competitiveness within a reasonabie period of time as evidenced by, among
other indicators, a pattern of inadequate performance or unjustified definquent performance. Also, the
recipient can discontinue the participation of a firm that does not actively pursue and bid on contracts,
and a firm that, without justification, regularly fails to respond to solicitations in the type of work it is
quaiified for and in the geographical areas where it has indicated availability under its approved business
plan. The recipient should take such action if over a 2-year period a DBE firm exhibits such a pattern.

t Back to Top

Appendix D to Part 26—Mentor-Protégé Program Guidelines
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(A) The purpose of this program element is to further the development of DBEs, including but nat
limited to assisting them to move into non-traditional areas of work and/or compete in the marketplace
outside the DBE program, via the provision of training and assistance from other firms. To operate a
mentor-protége program, a recipient must obtain the approval of the concerned operating administration.

(B)(1) Any mentor-protégeé relationship shall be based on a written development plan, approved by
the recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration
of the arrangement and the services and rescurces to be provided by the mentor to the protége. The
format mentor-protégé agreement may set a fee schedule to cover the direct and indirect cost for such
services rendered by the mentor for specific training and assistance to the protégé through the life of the
agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA, and FAA
programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be
directly attributable and properly aliowable to specific individual contracts. The recipient may establish a
line item for the mentor to quote the portion of the fee schedule expected to be provided during the iife of
the contract. The amount claimed shall be verified by the recipient and paid on an incremental basis
representing the time the protégé is working on the contract. The total individual contract figures
accumulated over the life of the agreement shall not exceed the amount stipulated in the ariginal
mentor/protégé agreement.

(C) DBEs involved in a mentor-protégé agreement must be independent business entities which
meet the requirements for certification as defined in subpart D of this part. A protégé firm must be
certified before it begins participation in a mentor-protégé arrangement. If the recipient chooses to
recognize mentor/protége agreements, it should establish formal general program guidelines. These
guidelines must be submitted to the operating administration for approval prior to the recipient executing
an individuat contractor/ subcontractor mentor-protégé agreement.

£ Back to Top
Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The foliowing guidance is adapted, with minor modifications, from SBA regulations concerning
social and economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

SociAL DISADVANTAGE

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice
or cultural bias within American society because of their identities as members of groups and without
regard to their individual qualities. Social disadvantage must stem from circumstances beyond their
control. Evidence of individual sociai disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as
race, ethnic origin, gender, disability, long-term residence in an environment isolated from the
mainstream of American society, or other similar causes not common to individuals who are not socially
disadvantaged,;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in
other countries; and

{C) Negative impact on entry into or advancement in the business world because of the
disadvantage. Recipients will consider any relevant evidence in assessing this element. In every case,
however, recipients will consider education, employment and business history, where applicable, to see if
the totality of circumstances shows disadvantage in entering into or advancing in the business worid.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of
higher education and vocational training, exclusion from social and professional association with students
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or teachers, denial of educational honors rightfully earned, and social patterns or pressures which
discouraged the individual from pursuing a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions
and other aspects of professional advancement, pay and fringe benefits, and other terms and conditions
of employment; retaliatory or discriminatory behavior by an employer or labor union; and social patterns
or pressures which have channeled the individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal treatment in
opportunities for government contracts or other work, uneguat treatment by potential customers and
business associates, and exclusion from business or professional organizations.

Il. With respect to paragraph L.(A) of this appendix, the Department notes that people with
disabilities have disproportionately low incomes and high rates of unemployment. Many physical and
attitudinal barriers remain to their full participation in education, employment, and business opportunities
available to the general public. The Americans with Disabilities Act (ADA) was passed in recognition of
the discrimination faced by people with disabilities. It is plausible that many individuals with disabilities-—
especially persons with severe disabilities (e.g., significant mobility, vision, or hearing impairments)—may
be socially and economically disadvantaged.

lli. Under the laws concerning social and economic disadvantage, people with disabilities are not a
group presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual
showings of disadvantage by individuals with disabilities, making a case-by-case judgment about whether
such an individual meets the criteria of this appendix. As public entities subject to Title Il of the ADA,
recipients must also ensure their DBE programs are accessible to individuals with disabilities. For
example, physical barriers or the lack of application and information materials in accessible formats
cannot be permitted to thwart the access of potential applicants to the certification process or other
services made available to DBEs and applicants.

Economic DISADVANTAGE

(A) General. Economically disadvantaged individuals are sociaity disadvantaged individuals whose
ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially
disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the
basis for the claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients
will examine factors relating to the personal financial condition of any individual claiming disadvantaged
status, including personal income for the past two years (including bonuses and the value of company
stock given in lieu of cash), personal net worth, and the fair market value of all assets, whether
encumbered or not. Recipients will also consider the financial condition of the applicant compared to the
financiai profiles of smali businesses in the same primary industry classification, or, if not availabie, in
similar lines of business, which are not owned and controlled by socially and economically disadvantaged
individuals in evaluating the individual's access to credit and capital. The financial profiles that recipients
will compare include total assets, net sales, pre-tax profit, sales/working capital ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an immediate family
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member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market
value, within two years prior to a concern’s application for participation in the DBE program, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual's education, medical expenses, or some other form of
essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets transferred
by that individual to an immediate family member that are consistent with the customary recognition of
special occasions, such as birthdays, graduations, anniversaries, and retirements.

(3) tn determining an individual's access to capital and credit, recipients may consider any assets
that the individual transferred within such two-year period described by paragraph (D}(1) of this appendix
that are not considered in evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]

t Back to Top
Appendix F to Part 26—Uniform Certification Application Form

Link to an amendment published at 79 FR 59603, October 2, 2014,
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INSTRUCTIONS FOR COMPLETING THE DISADVAXTAGED BUSINESS ENTERPRISE (DBL}
PROGRAM UNIFORM CERTIFICATION APPLICATION

NOTE: W avo rodite wdditiomel spere far iny quistiya by thin spplicerion, pheise stich kdg Hhi ot skoocty o copies by necded,
tsbing rere te Jadicely ca rach #0ipib0d shotttops tht bretsom eod gumbo of this applciiens tn whach i el l

Sccibon | CERTIFICATION INFORMATION
A, Fricro'Other Certifigations
Cheek the approprizte box rdicating for which

progrem yaur firm it cuttestly cenified

I yeis pre

piresdy cenified a4 o DUE. tadwste in bie sppropeatc
tos the pune of the certifying spowey thal bas
previousty cortified youwr finm, and olio dedcaic

whitlivr yous fion has sadiagone on onsie vise, 11
your

firtn har plready uhdergone an  ossike

visitpevite indwate the mowi revenl dale of (hat
review end thie serte LOP Qat conducied the review.
NOTL: M your finm nocunemtly cemifisd wmber the
SBAN Me) ad'ur SBI programs. you mpay sy bave
1o complete thiv spplivation. You ehould conlizt yaur
stzte VIOP 10 Gind out shout a strcemlbined apprbication
process for [ams that ore alresdy conitiod ender the
&1 and ST proprarm.,

. PrioriOther Applications sed Privileger
Indicste whethor voor feam or sty oF the persdes Sixied
has evee withdrvwn an applation for & DBL progrem
of 20 3RA R(a) o1 STIH program, oc whether &ny hase
ever boet: desied ceitiftcation, decertiied, devancd.
suspanded. or bad biddieg povileger dvaed or
reitrcied by gny stale o becad agemey or Federad
iy, [ aour answer is yow, mdrcate the dafe of such
actioty idvntify e mame of the apency. snd oxpizm
fully the rabime of the action i the spuce provided,

Section 2: GENERAL INTORMATION
A.  Cestaet Jalormatioo

ik

M

L)

i

2]

§

E

15

16

s

3

i

Bl the kame snd ik of the paries who witl
sorve i yous fom's priinney contact wiader the
appicilson

State the legal neme of yow firms, o5 mibicsted m
your Bine's Agiacles of Incvrrcation or charka,
Sluty the parmiany phoest guipter of yos Bom.
Sigle n peenedsty phone cuber, i say.

State yoor fin's fa meehey, i gy,

State your fomi's v visar conlacl porsea’s cmail
addrix.

Siale your iney website addrass, 37 any.

Seate thy stroet adéresy of your fiss (e, the
phvwsat locatbag of atx oifices - ot # pont affus
beax aidroas)

Sate the petimg oddics of your T, i 15
diffeicent Do wowes Gy slrect sddicss,

B,  Busingss Peole
ti} Inhe oy provieded, brietly descnbye the prima-y

[

bugibest and pofesmnal aciivibo ic which your
{irm: engages.

Suawe Bue Feders! Tas HY seemdree of your fliom o
pravided an your Nim's hed iy zetams, if you
heve ane. Fhat coukd ah be the Sogie) Koty
hwinbet of the owner of your G

Sile the date on whikh yowr fiem was officssity
Citiblnibiyd, o sdelod moaous Tioms Atucky of
Incveparzton of chanee,

%)

3]

i6

—

4]

{%]

R

(it

Stsic the detr on which you epdir cack gther
owter wiok ow nendip of e firn

Check the apgwopriate bay thut derendes the
RARACT & which you sad cach otho ewae
woquired vwrennhip of your i W wwu dheckad
"0 explain m By spece presided,

Check the appropriate bos that indicates whethor
your fieny 3¢ "ot profi”

DOTE: W you chached "No.™ then you g NOY
geantify due the DIE program and therefore do no
reed to congplete the ot of ths spplaatian. The
DEE program reguines sl paniipatmg fitms be
for profit enterpriscs

Check the #ppropeiste ban that descpibey e Jepgat
forra of owneohip of yoour fane o dadicuted e
your fin’s Articky of Incerporatios o chana.
I you chechad “hher,” bricSly caplats i the
sece povidal

Check the eppympriate box that indicaten whithe
your fom has over existed ender different
oanerihip. = diffeent tvpe of ownersbap, or &
different name. 1 you cheched “Yer " ppeily
which and bricliy explain the chrcumstancet ia
the xpace poavded

Endicate 10 Bae sposes provaded how mans
enplayces your firm has, specifying the nerabe
of eniplayoss whe worh oh & Iull-taws and pant-
1800 bireiy

Specity the sozal gros reveigss of yout fing fu
cavh of the past thive yemy, s doclovd m yous
fier="y filed tan rotans,

Retstiombips with (iker Bustneries

£y

i

3

Chrck the appoogt it box that dedicates whether
vostr finn i codocated ai sny ef it budnesy
locesivns, or whether vour Qi chares 2
telephone nzmbiersi. & post aflice b, agy elike
spice. & yard woarchaase, alher facilitics, 2ny
cquipnient, ot any #Tics sl wik wmy other
busirersa. eeguzation. of oy of ahy kied I
yow answered Ve thon spoeily Ba psnue of
the other Bt} end bewe By eaplait tee natans of
the gharsd Faihiios of whae fems o the space
grevaded
Chach the appopaists bk tat indicstes nhother
% pevechi. o7 st 2ny hinw on e pad.
{e] Yoeur fimn b beee 2 winidizny of sy other
firm;

by Your Gemr conseaed of 2 pataseehip i
which ot o mote of the pastacrs arc ezher
firms,

&1 Yous fiom has owned ey perorstepe of any
vibier Gern, il

{di Your firm hes hed smy subsideenies of its

own,
{och the sppropniale boy that indicates wiethee
amy othet (i hay vver hasd an ovencrtheg oot
in rour {km
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(4) I you answoned ~Yos” to sy of the guerhions s
12Ka){d) or {3} adcnufy the nome, sddross and
typre of burinesy fr each,

D, humcdlute Fomily Momber Budeoies
Chech, the appropasic bos thet indiesles whethee uny
of your usnmediste Famely menbers 0w o mansge
another company. An “anmezdizte family member” is
gy person who is yous father, mothet, husbend, wile,
sun. dyughter, brother, sister, gremdmother.
grandfwther, prendwon, preeddeughier. mothervin-faw,

o father-in-faw. I you amaered "Yes,” proside the

nemc of cach eclative, your seletionship o them, the

wsme of the cormpony they o o manage, the dype of
business, apd whether they own oF menage the
company.

Sectinm X: OWNERSHIP
tdeatily wl individuals or hoWing compiiks wiih any
pwpership intcrest in yunr Mem, providiag the
informuotion regoested befow {if your firm bus more
thaa oE¢ ownet, provide comphkted coplos of 1his section
fot xach ndditidnal amwaer):
A,  Beckground beformation
1% Giive the anie of the puner,
{2} Mot hasker tRic of phsition witkin yoer Grm,
{3 {hive hishes home plnos Barahet,
£4)  Stare hisher bome (slreet) sddros.
{5) Cheok tht spptopriaic box that indsatos this
wvwme's gondir
(6) Cheeh the appropriste bos that mdicates this
et s gthinre iy (clmek 2l et apply) 3 vou
chocked “Other.” specify this owner™s cthneg
grouprKlenry nolt b bse bistad
{7} Check the appropoiste bos w indicste whether
this mvner & 0 ki, citizen
By I shis gwher & not e LY, qitizen, chesh the
appropsictc boa bat srdscates wheln thes owner
5 n bawloily admilied permanen! residend. 1 this
owner tsoncihioe 3 LES . Gihzen por & bawruliy
admited parnssent coaitont of the UK, then this
wwner ix NOY eligible for cortilicstion av o 1JHE
owner,  This, howeer, docs pot necessarily
desgquebtly your fim etopathet from the DRE
program il zaothee owner s o US, cilieen or
towifully sdmisrd permanent rondent and meely
the pregram's ochet quakity ing goguircmients.
R Owecrsbip Drterest
(b State the number of years dwing which this
0w ner has oot an owier of voue finn
12} Indwote Lhe dolisr value of thie owner's initial
invesnignt ta ecquite an nancslup dnlorest Jn
yaur {5, broken down by cash, real edlate,
oquipmiend, sedior wher tvestare
131 State the pervetapy of tolz! ewacohip controd of
wouf $iten that This OWmtr posdessos
Staty the farnilial ndationship of s owner s
cah cdhet awner of your firm
(5) hdicare dx aumber, porecstage ot the tolsl,
class, dete poquued, and mcthod by whiek thn
awner acguired hisher shares of sk in your
ninn

id

th Cheek the pppropriate box that mdicates whether
this owner perfoims @« mansgericnl of
supcrisery fustion for sny other busner, 11
you checked “Yix,” surie the rxme of the other
bessaness and this owner's funchion of iz held m
Uit brias mmwescs.
£7) Chosk she spprogasate box, that midicaks wivtiher
his ownst owns of works For eny olber firmlst
g hoy pary relatienship with yoar lizm 1€ yeu
checked "Yree” bdentify the name of e other
racinets end this owner™s functins of itk Breld e
thit business. Briedly descoabe the pstoe of the
brminess relationship in the spece preided
Diiadvaotaped States
KROTE: Yoo onls nced 1o complete this sevtivn for
tach owper thet iy applyving for DBE quslificstion
(e Tor vnch omaer wivo b dalinieg to be “socizlly
and cconemically disadvaatoped”™ 2ed whose
unperskip infrredt B to be comeicd tenard the
contrel and 1% swnerskip roquirements of the
DEBE program}
{t) Indicele in the space provided the total Porrenal
Mei Wonh (PRW} of cach owner whe is applyviag
fur BUE gealificatson  Use e PRW csleulatm
form et the wd of thin application o cineputc
cach ownee’s PNW.
Chedd the spyrepriate box thet indicaies whether
oay Tt Bes over been creatad for the benetit of
this disadvaotaped owner. 8 you asswered
“Yeo" boictly eaplan the natuse, histery,
plapow, and cwvent vehae of the tnusis)

-
Mk

Seqtion d: CONTROL,

Licatily your firm's OMficers and Buard of

Mrectors:

31 1o the space provided, ssie the nane, tide, dae
of epporgmetd. etknicity. srd pender of cach
offwer of your fizm,

£2)In the space provided, state the namwe, e, dute
of appointment, cthiicity, sed poader of vach
individes) serving on your fimn’s Bosrd ef
Direcians

(31 Chedh the spivopriste bay that indicazey whclber

any of yoz fum’s oflicers amdior direckers bated

above porform & MENsHcmerd oF SEpCrviRony
turstion for ony ethor busines. 1 you dosacred

“Yes” ibonbiy cach person by name, hishar ke,

she name of the others basiness in which 1 be is

wivobved, aod hivhes fmetion perfornund o thet
othet Frianets

Check the appeepriaie oy that idicares whather

ony of yoir finm's officers andor directers listed

ehove own of work for any other firmde} thxt ha

a rebettonship widh your firm If you anwered

Ve identify the name of thw fmin. the oflicer

ar dizectir, and the natuie of kivher business

rejatsonshsp with that other Gm

fdeutily sour firm's mesapoment penoaact (b

nzme, tithe, ctboicity, und gender) whe control yoar

firts in the following aycas:

a
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Mabing financis] decisiens on your lirm's bebhafl,

sd fuding the soqeiuiam of hiey of aredit. sirely

beads, supples, oic;

i3y Esuimating and biddicg, moluding cakielzing of
ol estimsles, bid preparatien end subansion;

£3} Nepedigting ted contracs eaccution, pichading
pathicipation n any of yowr brm's nogotstesns
& checuling contrncts on youe Do behald,

4y Hmng and'er firieg of nunagoment perstmne,
inciudihg  inletviewisg snd  ceodecting
peilutmunce evsliad oo,

{3} VieldiProduction wepetslions  supervivion,
ircleding xiie supenirien, shedulmp, projecs
TN EEIRCh? 360y, £l

(G Ofice manegement,

{7} Maketing and sales;

iR} Purchasing of niapst odquiptoosd;

(%) Signing company Sevbs {for 2ny purpase); nnd

(10 Condeiting &y cther finangial ansnctionm ow
vour inn’s behalf not stherwe Listed

(11 (hesk the epproprinte box that ndicaley whether
any of the penoes bisted in {1} throegh {10)
shove ptfonn & MENAREICHT OF SUPETvistry
futtion for ny other basiness. | you answered
T¥ea” bderrsly cach porion by mene, Risher ik,
W mrmmw Of G OMior busdsend in which 5%
wvoived, and hahe fumchaon porfornsd n i
vth busimess

(12y Chred the sppropriate bos thet mdicstes whather
#ny Dt Lhe peooes Bisted ¢ throcgh (1O}
hove owr 0 work for any other fevfs) thar s
2 ieleoiship with yewr fin B vou 2aswened
Yo" udentily thie norwe of e i, the nome of
i potson, il the Rswete of Mtk businep
sckatinnhin with et cabser firms

Indicate your finmn's laventory In the folluwing

categorkes;

{1} Kguipment
State the type, meke and mewbel and cutrent
doller value of vech pusic of equipment hetd
z2hdior used by your firm dndeate whotber cuch
pieve is eilwy awned o beassd by your fn

2} Vehkla
Sinte the fype, meke ond model, end curem
doller value of cach owior wehicle Bedd andior
wied by yuw fien. Indrate whatlor cach sehecle
i liver wesmed of feosed Dy yosi fhan

(3) Office Space

Suisbe the street sJdness of el ofttoe spece beld

endor used by wons fian Iradwasee whcthes you

Nire Oownd or fewses e ollice space urnd the

corrint doflar value of thst propesy o 1 Joess,

Sturege Space

Fiute the sieet sddodss of eich stocape spoce hield

andior used by your oo, Iedwste abetbes your

Rrra wns o1 feascs the slorzge space and the

cutrent gdlar velur of that propoety of sif Jesie

foes your Birm refy on omy other firm for

mensgement feacibng or employee paryrefl?

Clewk the apprapaste bux st edikites whether yuur

fipsn cHey wpe say other fins i menagemeat

funtiees of for empioyee payyoll. 1 yvou ahswerod

{5

{4

-

4.

H

“Yes,” beactly explsin the neture of that refiance sad
the extent to shich the other firm Cormea cut swh
Fenctmne

Finsecial bnformation

(i) Haxdiey information

{8} Sralc ihe faine of voue form’s Lek.

ol Sl the mam phone tainboy of your firm™
taad, beatwch,

{01 State the adéiress of your fim s bank branch,

Donding Intormateon

{21 Ktate yorr o'y Hesddor Number,

b} Statr the neme of your Grm'a bond spent
shibor beoler

(<} Slate your apens' s brokor's phont number.

{dy  Samie your ogent sbroker's address,

(e} Srate your fvm's bomting limis fin doaliars),
wpocilving both the Aggregale amd Project
Lasmits

tdentify ofl cources, smounts, and parpeses of

metty Waned to yeur fre, lacinding the asmn of

pereas or firmy secarmg the Yesn, if other than the

Histed owmer:

Slatc the niue and addiess oT esoh fowrce, the sanx

of the peeson exuting e bosn, the ogeel dolie

anount skad e emrant bedanoe of cach foa, 303 1he
partpiii Bor whish ek e wan made Lo your Gon

Livt ali coniributiony er tranilers of auscls kodom

Aot flrm nnd toYrom w0y of ity oweers ever the

past Ino yrars:

lnidecate W the sparea provided, the e ef

coutrbuelon ar essct thae wa tsnafomed, s cunen?

Sotla velue, the person of firm from wham # was

transfeived, Whe possote w2 fim e whok 00 was

tragsfoned, ihe pelaonship betwoch e bun persins
ador s &ad the dsir of By teanstcs

List catrent lievaser’pornsis beld by gy vwner or

ctapleaic of your fam.

16t e nang of cach possen m yow linn whe holds o

profeseicasl hiverse ar permil, the type of Licessz of

poanit. the expusgon date of the penmit o2 bronse,
ord the Biearsc/pormt e and insuing S of tae
hemee o permal

List the three lurpest coniraciy complried by voor

farm in the past tbroe Sears. Hoony.

Lk the name el eech ownet of cuntiacier for cach

vosuast, the hamc @d focation of the projects wmsor

vach contract, the type of work perlormed o cack
vt g0 e Jolli valve of cach contract

List fhe three Jarpest active jobs on whkh yopr

i b currently working.

For cavh active job litad, stete the aune of de pame

coatzacksl pad the project numbr, the Bovstion, the

type of work pedfonmed, e project stasd dute, the
arkeiapstd camnplehon dxfe. 2nd the dole value of
the conrast

-
ted

AFFIDANVIT & SIGNATURE

Uarciuily rud ihe enached affidavit in i enthrere,
Fill w the revuired sefoemation for cachblanh s,
an sign und date the eMidavit ir the presence of &
Natary Publiv, who st then salarize b Foin.
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DISADYANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PARY 26

UNIFORM CERTIFICATION APPLICATION

ROADMAY PUT AVFLICANTS

e

) Should 1 apply?

& s your fimn atfeast S1% owned hy 1 wocially end econnmically dissdvaniaget

individual{s) who ziso controls the firm?”

¢ s the disedvantaged owner a LY. citizen or law{ully adintited permabient resident of the
182
Ts yaur firms a wemalf business thal medts the Small Business Administration’s (SBAs) size
standard gngd Gocs not cacced $17.42 millien in gross annaat reciprs?
e 1 your finen wrpanired 262 tor-profit busises?

[a]

=3 12 vou answered Y™ to all of the questions above, you iy be clipibic to
Pscipate m Ui L5, 107 £3E poogian.

i

1s there an casicr way to apphy”

1y are conenthye cortiliod by the 3BA 25 20 8¢a) endior S Sin vou sy be eligible for & stresmised
ocrtification application process. Under this prncess. the centifyang, agency to which you are upplving wilt
St your carrent SHA applcation peckige in bcu of requiring you 1o Gl out end submit Gus foam,
NOUK: You must il mere the requirements fer the DRE pregran, lncduding undergoing an ep sfe
Feview,

3 Be sure o attach all of the reguired documents disted ip the Docynpents Check List at the end
of this form with your compicicd application.

i

3 Where can | fiad more infermation?

o WS DOT - hup Somdlyiv ¢hoded eo v dosine ssfdedode b (s site provides vsetul links e
the rufes and regulations goveming the DBE pogiam, questions arst sgwers, smd othe
portent mnonraton)

& SUA - hitlg Swowwontss pondraice (provides a lising of NAICE codes) it

by fevew sha soy A pefden whleafstre bunt (mrovides B listieg of NATCS coifes
o 4% CER Pant 26 the qules and regulations povemnitg the DBE program

Undez Sco 26.107 of 42 CFR Pact 26, dated Febivary 2, 1997, 6 a1 any une, the Departmeent or 2 resspient hes

Fesson b believe that any persen o firm hes willfully and knowiogly providad ineomrect imfoimation or made

fzbsc staloments. the Department miay inthiaw sospeasion o deharment proceedings aginst the peowoa o firm

wnder 4% CFR Pant 29, Governmeptwide Debarment and Sispenston {nonprocurement} and Govemimeniwide

Regurraments for Drogsfree Workplare (grantc), tahe enforcensent schon under 49 CFR Past 31, Progran Praad

nad Civil Rensedics, andor tefer the matter 1o the Bopartment of Justice for crimmal ptosecution undet 1§ U.SC.
| E001, whick prolubirs fabse stecaments i Foderal programs.

Pape | orf &
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Section 1: CERTIFICATION INFORMATION

A, Prior/Other Certifications e
? Jx vout S carrently cortified Jor | 2 DBE | Namw of centifying ngency:
1 any of the following programs? e
| A Ves. check appropricic foxfesi $as yow firm's swate UCP conducied an onqsite vist?
;

G¥eion S State: O ko
QR [ @STOP! W you checked either the Rs) or SPH bos, you may nat

g 'Sy gpn 1 have o complete this applicatson. Ask your state UCP show! the
i o stresnlined spplication process under the SBA-DOT MOLUL

B. Prior/Qther Applications and Privilepes
¢ Has your firm qunder any name) or any of its owniezs, Board of Directors, officers o7 management persoancl, cver
i withdrawn an spplicstion for gay of the programs isted above, or ever boen deaied cenification, decentificd, or

E deharred oe sugpended oc otherwise had bidding privilepes denicd of restricted by any state of local agency, or
j Federal entity”?
; DYes,on 7 ¢ MANo
2 H Yes, identily Stzte and pame of stete, kgal, or Foderal agency and eaplain the neture of e action:
:
Secthon 2 GENERAL INFORMATION
A. Contact Information
{{1) §Comtact parson st 1itle: {23 Legat name of fiem,
{31 Phott %, - T{4) Other Phore 8- I s,
{63 Lol Fe7) Website (o b omel
{8y Suees address of fhm o PO e Oy Coanty Parsh Saky F
71 Mailing sddress OF FIT (o dotfer et} e ' ConantyFatnh TR 7

R Business Fralile
{1} Desenbe the primany setivitios of youws fun: 120 Fodersl Tax 1D i e

£33 Thus tirns wass establhed oo il {4} 'We huve owned thiy (i sae: § /
{55 hieshod of soyursitson fobeck off rhot apsle).
O Started new business O Bought existing business  Qlinherited business 0 Secured concession
2 Merper o consolidation 0 Othet dexsdon o
{61 Is your finn ~or profit™ & Yes D Na @ STOP! I your firm s NOT for-profu, then you do NOT qualily
| for thiy peogram and du NOT red 10 13l out this applicetion.

Pape 2 nf &
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(1) Tape of Been sokool ol tast ey 2
Salc Propneiorsap
Parnership
Corporalion
Limipted Lishifiy Partrership
Lumited Bishility Corporation
hoint Venture
Ciebeer, Describe.

cCocoecCccoco

¢&} Has vour fim ever eaimed under differen: ownership. o different tpe of ownetship, o 9 Gif¥erent name?

DY es O N
I Yes, eaplain:

(9} Numbet of eenplovess: Full-tie “Paritine Totst

(10} Specify the gross reveipts of the Fion for e tast 3 yeanss Year  Tolal rewipes §
Yeat  Tomlrecegus §

Year . Towireccips b

€. . Relationships with Other Busioesses

(13 1s your finn co-bocated at auy of its business focatrons, of does # shaic a telephone pumbear, F.O. Rox, office
space. yanl. warchouse, fecilitics, equipment, of office stafl, with sny other businus, otgasizativn, o cutity?
AYes O No

H Ves, idasaly, O Pina’s nane:
Eaplain nrsure of shrod Factlite.

st U Ye OFNg

[24 ALprebent, of ot any tigze inthe | (3} been 3 subsidiary ol any ot Grm? 3 Y LNa

past, bas your form: (b] consisted of & parnesship in which onc of meee of the panners are ether
Bems? i Ves ANy
{c) owned any percentage of a0y other finn? ¥ ONe
{d} had any subsidlinnes? U¥es UNo

133 Has any other fuin had an gvenership intesest ja yout fick sl present pr at any bine in ll;_t.:sl’.'
(45 E yor amwmed Y es” w zey of the questions n £2Eui48) zad e {3} edentiy the fellowing for each fsliaes
earat sheeds, I mendeds:

Namg Addros Jape of Huginess
i,
.
.‘.
D. Immediate Famih Member Busioesses

Do any of your immedeate tamily meatbess 0wn of manage another company? 21 Yer 2 No
EEY e then Bl futrack atrn pheves, Jf meadeds)

Name Relatiopship {opnany Typs of Busirgss ran ox Manage?
L

Tape J ol B
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Section 3: OWNERSHIP

Ydentify all individush or holding companics with any ovmership interest ln your fim providing the
infurmation requested helow ¢ mors thar une cwner, atiack 2epavitte 2heeos for eoh il [ H

A Backoround Infes mation

1l Name: - l{Zi Titie: AI (3) Home Phone #
{ (41 Home Address (sireer and rombres: City: Nusis: Zus
i
| 155 Giender: L Male 0 Eemaie {6} Ethaic proup manborship (Chat off teet quphi:
U Citinen S ver O O Black O Hopani 0 Nawse Anwtiviun
o O Asisk Pacifi U Subcontinent Asi

{51 Lawfelly Admistted Pormanent Resident: UD:;: ui:;:'?) ubcontinent Asian

DYes TJNo e e e s e

B, Ownershlp litterest

11) Number of years ns ewnes: ) (2) Indria} investment Type Dollar Value
(3} Perventage owned: 0 soquite ownership Cash $

14 Fanubaf reistonship 1o wiber swnees. ihteret bn fum: R-.ak Exuate §

Equipmens §
) Crbrer i
t5) Shares o Stochs Budbey Peggentage sz Brate niumired Meshad Aoqured

(6} Doey this ownes petfonm a monagement vr superviseey fusclion for sy uther busitess? 0 Ves L) No

Y Yes, ety Nowe ol oyl Functian Tk,

171 Does this ewsier own o3 wock fisy any other fims) that bas s rebtonshsp with thes firm [T —
shared affive space, fonenond mermeenin, eypier, fedies, presooeed shervrg, e 1O Yos NG

Yoy, tdeatify . Nuene of Hasinezr: [ 17V T h FC
Natwre of Husirees Resstonshi.

, FHauds antaged Matus - NOTE: Complete tis section ouly for each onner spplying for DRE qushfication
e, Tor esch owndr elalnduy 1o be sovlaliv snd evonensicativ dhsdvinlaged)

{1} What is e Pesonsl Net Wonl (PR} of to vwnes(s) applying for DBE qualilication? fLse sd oad e
Persoad Vet Wt culrsdaton fove alihe ond of wdy apydivation, aitack sdditionidd sbeets 3 s thon By punds i sppdviagi

OVes UNa

21 1as any frust beea cieated far the benelit of Uns duml:uismged ownes(s
17Yos. explein tarach sddsionsd shevn of meded

Page £ ol K
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Section 4: CONTROL,

A. Identity vour firm’s Officens & Board of Directon (17 adfitivaal spacy i reguired, utiich @ separgte shevr
. . _Name Titke “Duatc Appsinted Ethnicity | Gender
i (1) Officers | (a) ] :

{eti L U - ;
Company P e
id3
{c} o ) j
{3} Board ef | ¢a} . H
Directon iy
) e
133
{c} .

(33D any of the pereons Bsted ay (1) andror {23 above porform 2 menagement o supervisory fimetion for ary 6wt
business? T Yes O Ne

Fate:

lumetian:

(41 Dy any of the prmniﬁ Sisted £ 1} and’or (7) above own of work foc any other firmi(s) that hax & reistionship with
this {1 e p | pwmerzlyg inserevt, phavedd afficr mapce, fimpsckal ivesmenty, eguapueod, hates, porvonel sdaring, vic ¥ U Yer O No

¥ es, identefy fop et FlamWame o Irmon:
Wittt ¢ of Busitress Roetationstag.

. Identify your linn's management personned who centrol svur firm in the following arcas 7 sy thas
Pur perdims, eluich o st die sheet)!

R Name Thie [ Etbnicity | Gender
{1} Financial Docisions ; ' o
favapaE R for st o o ity oF ‘}”} ;
~rref turehy ey surasiier e ) £
127 Bstimsating and biddag . |
U U &0 — B i
£3 vegotiating and Contiae a i
Esccution B 7
(i thinagfiring of management 1a ’ - T N
peesoanct - SN SN
(5 Field Prodection Operations 3. i o )
Supervisor _ [ -
” (&) Bifice management & )
: B " T o
(%) Marketing Sales a - N
b : b i '
t {8} Purvhasing ol teajor 2
joqupment . 1b
{$} Authorized o Sign Company 1 a
Checks (for any parpese) 'S T ~ T
101 Authasized to ndke 3 Ty
! Finaneial Toansacteon [ A e A N
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If Yoo tdentify (or cach: Persosr

Fhusinsess:

Thie

¢l Dxany of e persons bisted i (1} ihmu-;,;-h (1) above potform a mansgemen of sprviseny function for any
whet busves O Yo UNo

Fuss tion

{12y Do any of the persons listed in {1 tarough (10) above own or work. for sny other fineds) that has a relationship
with this Bime be g cwnersdig avsereds, shaod gfice spee, finamy 2! bovs Desls, agaipmueas, lasiv pon st sharimgs, ew.)?

UYe Do

B Yex, identsfy For cach: Firm Name: Ferson:
Ntee of Buxiness Relagioqship:

C. fndicale your firm's fnventory in the Following categorics (afack addisional sheers if needed):

il Epuipment .
Type of Equipment . MakeModcl . LCurrent Valur — © Owned or Leased?
(a}
& e o
{c}
{2) Vehicls . e )
Type of Vehicle ke Madel LLurrent Vadue - Owned ar Leased? |
{ai
& - e < erimerermrecne
IS o i 1
[&]] Uflice Space
Strect Address Owned or Leased? | Currest Value of Property or Lease
(&1
1]
3 SUOIRECSPBCE e .
o Strect Address i od or Leased? | Corrent N plue af Property or [ease
{a}
(b} |

n Do your firm aehy vn any stber firm for management functions or employee payroll? O Y O Nu

Hu‘u‘s cx;ﬁim;‘:w

_. Financiz Information
unking Information:

{1 Nam< of henk: |
¢y Address of bunk:

(b)Y Phiane Noo (
Catye

Paje 6 of
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(21 Bonding Inferesation: H you have bording capaciy, whentefy

() Name ol agenttooker

() Address of sgetbroker o
et Bonding hmit Aggeepgae limie $

_...City,

o) Binder No,

{cf Phone N e

Prgect bin

1

F.
e LS008 00 firns securing the loan, if other than the iy
Nume of Source Addresy of Source Nume of Perion
Sccuriog the Losg

Identily ol sources, amounts, snd purposcs of sioney loancd to yeur firm, Including the names of any

ted awner:
Original

Awmount

" Curreat
Balance

“Parpese of Lean

ot

G,
Past bwe Yenrs iorack additiona! sheets if needaly;

List ull comtributions or transfers of wisets toffrom your firm and to/frem ooy of its owners over the

arvddtevt, ete Hatlach addiicnal sheves i sevdods

Caontribution/Asiet Dolar Value From Whom To Whom Reletionship Datest |
L Transferred _Trunsferred . o Xramfer f
I ¢
=
7 A
H. List corrent Heenses/permits beld by wny owner andior employee of your firtm e g, comrncror, aupineer.

" Natne of Livense/Permit Holder

Vype of License/Peninit ) Expieation | Licenw Number
Dste and Stale
i
A
I the thice larpest contracts completed by veur lirm in the past three vears Hanv: -
Name of 1 NawmefLocation of Type of Work Perfornnd Dollar Vulur of
OwaeriContractor Projeel o . Cuntract
H
o

Pagir T ol B
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3. List the theee dargest acdive joby un whick sour finm & cerrently wathing:

Name of Prime i leocation of Type of Work Project Andcipsted | Doller
Cantracior and Prajeet Project Start Bhate ; Complatins | Vajue of
Number Batr Contraet
B
2
1
Fapc K of §
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j""nm: UNIFORM CERTIFICATION APPLICA TION SUPPORTING OCUMENTS CHECKLIST
in ordet o comiplede your application for DBI certificotion. vou munt atiack copio of a0 of the felloning

L_m ducupeits 83 they spph to sou and your Firm.
Al Applicants
QT Wk experience rsumes finciode places of ewnershipeniplovenent with vorrespending dates), for

alf pwners andd officers of your B

Pursepnal Financial Statenwent {form avzilable with this appheationt

Personal tax retuwms fir the past thiree years, if applicable, for cach owner claiming disadvantaged
stgtus

Yout irm’s tax redurns (s receipis) and 2t refated schedules for the past thiee years
Documented proof of contnibsttons used to acquie ownership foe cach owmer (e g otk sides of’
cncptfed chevks)

Your firm's signed kasn agreaments, seeutity agreoments, and boading forms

{eseriptions of 8l real estate fincheding officostorage space, ote.) ownsd deased by vour finm oad
dovutiented proof of ownershipisipred leases

List of equipment leased and sipned beose gpiccannts

List of construction equipment and-or vehicles owned and stlewprant of swnirskip

Prwctenented proof of any transiers of esscts tofrom your finm andon tivfnom oy of Hs owners over
the past two years

Yearend balsoce shoots and income satements g the past thive years (or Kje of firm, {f less thun
theev pwirs); @ pew business oost provide a currene bhalanee shoct

All selevant Hioonses, eerse resewa! fonmy, pennits, and haat suthority fore

IMEE and SHA 8ia) or SDB ceniifications, denials, andior decentificasions, if applicable

Bank avthorization ard xighatay catds

Sehodube of salaries {or other compensation or romuperation} paid o alb oflicers, managers, ewners,
andior glirectors of the finn

] Truss ggreements beld by sany owner clamning disadvsuiages! status, if any

ce Co

CoE oo

C

cccco

nepsiip or Jofng Venrure
=] Onging! and any simended Painership or font Venture Agreetemds

Corporation er L1.C

1 Ofliceal Anicles of Incorparstion (vigaed By Hie stute officied)

Hoth sides of all corporaze stock centificates and vour S’ Sock mansher lodger
Shareholdess' Aproemant

Minutes of all suckhelden and bowd of directons icctings

Corporate by-laws and any amendnsents

Uarporaie bank resolution end bank signaterr cards

Ozl Certificide of Fonnztion and Operstiop Agrecmcnt with any amendmentx {for LLC)

coooeec

Trucking Company

J Ducortented prood of ewvnership of e toopiny

feansnee sgrocments for each ook ownad o aperated by vour fim

Fitle{s1 and regastration cortificarets) for eack truck owned or opersted by vour finn
Listof LS. DOT numbers for cach truck owued or uperaded by your i

Repular Dealer

Proof of warchouae swnership or lease

List of product Lines varzied

List of distribuzion equpmren!t owned andie feaned

SRar;

cee

NOTE: Thr specific state UCP to which you are applying may bave additional required

documents that you must also supply with your application. Contact the sppropriate
certifying apency to whick you are applying to find aut if morc is required.
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AFFIDAVIT OF CERTIFICATION

Thix form must be sigred and notarized for gk owner upon which disad vaniaped stalus b relied

A MATERIAL OR FALSE STATEMENY OR OMISSION MADE I CONNECTION WITH THIS
APFLICATION 1S SUFFICTENT CAUSE FOR DENIAL GF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION UR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON AND/OR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTIES AVAILABLE FURSUANT TO APPLICABLE FEDERAL AND

STATE Law,

1 {fult narhe printed), swear or alfim ader penalty of 5w that Fam
_____________________ (uticy of applicant firm meer e e, LIS mivEC} and that § have pead snd
uadersirod all of the guestions in this application wnd that al] of the foregaing infonmation and ststoments submined
i Ui application sl it aachmets and supporung documsats sre true and correct to the besi of my knowledge,
and that afl respusii to the questions are full and compleie, omitting vo materiab information. The Tesponss
include all mateeist infozmation neceaany W (ully and secwately emtify 3 explain the uperstions, capsbilitics
and periient history of the named firm as welf as the owneeship., control, 2rd affiliations thereof,

} recognize that the nformation submitied 1n this application 1 lor the purpose of inducing certification appiaval by
& gavernment agency. | onderstand that o povenmeat sgerey may, by means it docms appropnate, determine the
#ocuracy and truth of the statemenis in the application, and § authosize sich agendy to comact any enlity named 1n
the application, and Gis named fam's honding comipanies, banking tratitutions, credi agencics, contrmetors, chenrs,
and ether centifying agencics for the purpose of verifying the information supplied and determimig the named
firrs's eligibiliny

Pagree 10 submit o government andil, examinatios and ceview of books, rocords, docinests and Hies, in whateves
forn they exist, of Ue narued firms and its aflifiates. inspoction of its placeds) of business and cquipment, and te
pemmit interviews of 2 prinapals, agents, and empleyess. | understand that refusal o permil sach inguiries shali
b grtvunds for dental of eectification.

10 awarded & coniet oo subaontract, T agree 10 prompily and Jireatly provide the prime conuactor, if any, and the
Departeaea, revipicnt ageucy, or fideral funding sgency on an wigoing basis, cument, complete and accurote
mformation regarding {1) work peefornned on the praject, (2) payments; ned {3} proposed changes, i any, to the
forepaing amangements.

I agree to provide wrstken potice o the recipient mgency o Unified Centification Program (UCP) of any material
chanige in the infurmativ contaieed i the eriginsd apphivation wiihin 30 calendar dayy of such change (c.p.,
uwnership, address, Ichephonie numiber, etc).

Packpowledpe and aytec thiut any miswepeescatations in this application o¢ in jecids pettaining 0 & contract o
subtontrect will br grounds for terisinating any contraet o subcontisct which may be awarded; denial or
revacation of certedivation; suspension and debarmeat, sod (o initiating action wider fodeval sndrod state lew
contorming falic statcinent, fiaud of other applicable offcases.

rertify thit § am a secially and cconomically disadvaniaged individus! who is an ownet of the abovereferenced
firm seehing cenilication as a Disdvaniaged Business Enteeprise (DI, In suppoit of my ypplicetion. | certfy
that Far o menibes of one of more of the folowing groups, and that | have hekd mysclf cut as a inemiee of the
groupdsi feitele o that spplhyy:

Female Kiack Amwcrican Hispanic Ametican
Native Anrican Asan- Pacific Amencan
Subcontinent Asisn Ameitcan
Other (perifyt R
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Loertify that | am socisily diisdvantaged because | have been subjocted o racisf & ethnic prejudice o cebiual bias,
of heve suffored the effects of deniminanen, because of my iderdity &s a member of one o7 more of the ETOUps
denbified sbove, withowt regand o my individual qulitics,

t further cerufly that my personat net worth docs not exceed $750.09%0, and that I 2m economically disadvantaged
brcsure my abilily to compece in the live eromprise system has beer impaired due te diminished capttz] and eredis
oppetunities 3% coutipared ko othens fa the same or similas line of business who are not socially and econemically
disadvantaged.

Fdectare undee penalty of pecjury that the infosmation provided 1 this application and supporimg documents i e
and correet.

Exevumd on {Datc)

Signatne |

(DEE Appheart)

NOTARY CERTIFICATE

J
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Appendix G to Part 26—XXX
Link to an amendment published at 79 FR 59617, October 2, 2014.
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